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DISCUSSION: The Dircetor, Texas Serviee Center, denicd the petition for a nominmmigrant visa. The
matter 15 novw bolore the Adminismrative Appeals Office (AAQ) on appeal. The AAQ will dismiss Lhe appeal.

The petitioner is & Venezuelan company secking to emplay the beneficiary as a gencral manager in its 1.5,
submdiary. The .S, company is engaged in interior design and decarating.  The petitioner tiled 4 petiiion to
classify the bepeficiary as a nonimmigrant inlracompany transforee.  The dircetor dewded the petition
conchding that the beneficiary would nat be employed in 4 primarily managevial capacity.

Cn appeal, the petiioner claims that CLS® analysis was inconsistent with the information provided with the
petiion.  The petitionar further asserts that the beneticiary’s dutics as a general manager *will be primarily
those of the statuitory delinttion ol an executive capacity.”

To establish T.-] cligibilily. the petitioner must meet. the criteria outlined m section 101(a){(13)L) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101{a}15)XL). Spccifically, within three vears
preceding the beneficlany’s application for admission into the United States, ¢ qualifying organization must
have emploved the beneficiary in a gqualilving managerial or executive capacity, or in 2 spocialized
knowledge capaeity. for one continuous year. In addition, the beneficiary musl seek to enter the United States
temporarily 1o ¢ontinue rendering his or ber services to the same employer or a subsidiury or alfiliate thereaf
in @ managerial, executive, or specialived knuwledye capacity.

The regulation at 8 C.FR. § 214.2(1)(3 ) further states that an individual petition filed o Form 1-129 shall be
accompanied by:

(i) Evidence that the potitioner and the organization which employed or will employ the alicn are
qualilying arganizations as defined in paragraph (D 1XI0D0G) ol this section.

fif)  Lwidence that the alien will be employed in an cxecutive, managedal, or specialized
knowledge capacity, including a detailed description of the services to he perfunmed.

{iliy  Rvidence rhar the alien has at least one continuons year of fulltime employment abroad with a
qualifying organization within the tlree yewrs preceding the filing of the petition.

(iv)  Evidence that the alien’s prier year of cmployment abroad was in a posilion that was
manugerial, executive or involved specialized knowledge and that the alien’s prior education,
training, and emplovment qualifies him/her (o perform the intended services in the United Statey;
however, the work in the Thircd Seates need not be the same work which the alien performed abrond.

Tho issue is whether the beneliciary will be emploved in the United States in a primarily managerial or
execLtive capacity. .

Seelion 101{af44A) of the Act, 81150 2 1101(a) 44K A ), provides:

Ihe term "managorial capacity” means an assignment within an organization n which the cmpliyee
pritarily-
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(it manages the organization, or a department, subdivision, function, or component of thy
organization;
(ii} supervises and controls the work of other supcrvisory, professional, or managerial

cmployees, or manages an essential function within the organization, or a departmeni r
subdivision of the orwmmization;

(i)  ifanother cmployee or other employees are directly supcrvised, has the authorily o hire
and fire or recommend those as well s other personncl achons (such as promotion and leave
authorization). o i o other employee is dircetly supervised, functions at 4 senior level within
the organizationa | hierarchy or with respeet to the faneon managed, and

(iv)  exercises discretion over the day-to-day operations of the activity or fanction for which
the emplovee has suthority, A first-line supervisor is not comsidered to be acting in 4 managerial

capacity merely by virtue of Lhe supervisor's supervisory duties unless the employess superyised
are professionzl.

Section TH{a)(44BY of the Act, 8 ULS.C. § T101(a)(4d)13), provides:

The term "execulive capacity” means an assignment within an organization in which the emplovee

primarily-
i directs the management of the organization or a major component or funclion of the
Organization; .

fii} estahlishes the goals and policies ol the organizatios, component, or function;
{iit)  exercises wide latitude in discretionary Jecision-making; and

(i¥)  receives only general supervision or dircetion from higher level executives, the board of
directors, or steckholders of the arganization,

Tn the petition, the petitioner stated that the benefciary’s proposed job duiies in the United States woukl
inclade “organizing, directing and developlag the company in ihe LS. as well as overdoning [sic] US.
operations and hiving/firing employees.” i un attached lciter, the petitioner also staled that a5 a general
manager the heneficiary would be employved in an executive position. The pulitioner submilted the 1S,
company’s organisational structure in which the beneliciary was identified as the generai manager,
snbordinale 1y Lhe president and vice-prosident.

In a request for cvidence, the dircowr ssked that tie petitioner provide a list ol cimployees of the LS.
COMPAY, their Job titles, and the corporation’s 20071 corpurate income Lix return.

In response, the petitoner spbmitted a lisl of personncl, ausin numing Lhe beneficiary as a general UERETLE
and identificd two salesinen, an administrative assistant, and an sceountant who are subardinale 4 the
beneficiary. The petitioner alsw provided the Tnicrmal Revenue Sorvica (IS Bonm 11205, TS, Income Tax
Returty Tor an S Corporation for the year 2001
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In her decision, the dircetor determined that the beneficiary would not be emplayed in a primaril ¥ manaperial
or execulive capacity, The dircetor noted that while the company indiested on the petition that it emplovs
cight mdividuals, there is no evidence i the record, specifically on the income tax returns, reflecting, the
paymont of salaries, wages, or compensation (o officers. The diruetar determined that the beneficiary would
not be relieved from performing the services of the husiness, and therelore, would nod be performing
primarily managerial dulies. ‘The director subsequently denied the petition.

On appeal, the pefitioner wwarls that CIS's analysis was inconsigient with the evidence provided, as the
beneliciary™s job dutics will be primarily those of an cxcculive, The petitioner autlines the definition of
managerial capacity pursuant o the regulation al 8 CLE.R. § 214.2 (NC1GD(B), and states (hat it previously
prowided the duties of the beneficiary which include organizing, directing, and developing the company, and
“establish[ing] goals, policies and ohjectives of the orgmization in order for him to organize, dircct and
develop the company effectively.” The petilioner further notes that the “benelciary is 2oing 1o b responsible
for calling on individual and prospective clients, reproseniing the contpany and negotiating with domestic and
[oreign customers,” and Lthal “the benefiviary’s| responsibilily of setting poals and policies are subsumed in
his capacity as [an| Executive who organized, dircets and develops the compay.”’ '

Tn rogards to employees supervised by the beneticiary. the [etricner stales that the benelficiary will supervise
“other supervisory or professional emplovees who will relieve him from performing the services of the
business.” The petitioner submits an agreement between the 118, company and an sccountant, which the
petilioner claims is an independent conltrzctor who the bencficiary will supervise. The petitioner also ¢laims
Ihat {he foreign compamy “is planning o Lire a Sales Manager in the near firture™ to be employed in the U.S.
entity.

On revicw, the petitioner’s wssertions are nol persuasive.  When examiniiy the executive or managerial
capaeity of the beneficiary, the AAD will look first tw the petitioner’s description of the job dwiivs. See &
C.ER. §214.XD(3)(01). Morcover, a pelitioner cawot claim thal some of the duties of the sition entail
excoutive responsibilities, while other duties are managerial, A petitioner must clearly describe the duties to
b performed by 1he beneficiary und indicate whether such duties ure either in an cxecutive or managerial
capaeity. id Therefore, the petitioner must demonstrate ihat the beneficiary’s responsibilitics will mecl the
requirements of sithor capacity. :

In the present matter, the pctilioner uses the lems managerial capacily and executive capacity
mterchangeably, and fail to specifically duseribe in which capacity the hepeficiary will be emploved,
Although the beneficiary’s job title is that of a genersl manaper, thereby implying employvment in o
managertal capacity, the pelitioner stated in a letter submived with the petition that the beneficiary would
OCCUPY A1 excculive position in Lhe LS. entily. Additionally, ahhough the petitioner outlines on appeal the
definition ol managerial capacity only, the petitioner claims (o employ the beneficiary ay an exceutive, and
identifies job dutics, sneh ns dirceling the company and establishing goals and policies of the orsanization,
typical of those performed by executives. See § CER. § 214 2(DNDGINC), Conversely, the petitioner alzo
asserts that the beneficiary will supervise professional emplayees, which is identitied it the regulations as a
responsibility of a manager. -The petitionor cannot rely on partial sections of the two statutory delinttions, and
essenitally claim to cmiploy the beneficiary as a hybrid “managerfexceutive.”

I addition. the brief job description provided by the petitioner does nol substantiate the petitionet’s claim that
the bencficiary wonld be relieved from performing the services of the U5, business. Fhe betilioner explaing
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on appecal that the beneficiary will “be responsible for calling on individual and prospective clients,” and
negotiating with customers. As the beneficiary would be communicating and intoraciing directly with the
company’s clicnts, the beneticiary is persomally selling or performing the company’s services rather than
managing those that perform ihe services of the U8, entity. Additionally, becausc the petitioner did net
provide a deseription of the job dutics to be performed by the salesmen of the company, which are
subvrdinate to the beneliciury, their role in the company is unelear, it cannot, therefore, be assumed that they
will relieve the beneficiary from performing the above-mentioned non-managerial and not-exccutive
functions. An employee who primarity performs the tasks necessary o produce a product or 1o provide
services is nol considered t© be cmployed in 2 managerial or cxecutive capacity. Matrer af Chwwch
Setemtology fnternctional, 19 1&N Dec. 593, 604 (Conun. 1988). Moreover, as noted by the director, the
record docs nol contain eenclusive evidence that subordingte individuals arc even employed by the 115,
company, as the tax remris do nol indicate any pavment of salaries. {yomg on record without supporting
documentary cvidence is not sutficient for purposes of meeting the burden of proot in those proceedings.,
Matter of Tregsure Crafi of Califtrnia, 14 1&N Doc. 190 (Reg, Comm, 1972), '

For the loregoing reasons, the peritioner failed (o specitically establish that the beneficiary would be
emplayed inthe U.s. entily in a primarily managerial or exceutive capacity.

While oot directly addressed by the director, the record is not persuasive in catablishing that the foreign and
LS. entities are qualilying otganizations under the regulation at § C.F.R. & 2142 (I, Lhe petitiongr
stated on the petition that the U.S. company is a subsidiary of the foreiyn corporation, and submitred two
stock certificates identilving ihe foreign company us an owner of 51% of the 1%, company.  Aacillary
cvidence, however, inchiding the 1.5, Income Tax Return for an § Corporation (Form 112057, and LL5. fax
form Schedule K-1, do not suppert such = relationship. Specifically. Schedules K-1 for the years 1999, 2000,
and 2001 idenrity an individual as owning 100% ol the T7.5. culily’s stock. “The record does not contain 4
Scheduie K-T for the foreign corporation establishing that it owns any share of the 115, corporation, It is
incumbent upon the petitioner to resolve any inconsistencics in the record by indepeadent objective evidence,
Any attempt 1o gxplain or reconcilc such inconsistencies will nou suffice unless the petitioner submits
competent ubjective evidence poinling to where 1he truth Lies. Adwiter of Ho, 19 T&N Dec. 582, 50192 (BTA
1988]. :

Moreaver, to qualify as o subchiupler S corporation, a corporation’s shareholders must be individuals. astales,
certain tusts, or corlin tax-exenpt oroanizations, and Lthe corporation may not have any nen-resident alien
sharcholders. See Intemal Revenue Code, § 1361(b)(1999). A comporstion is mot eligible to elect &
corporation siatus € a foreign corporation owns it in any part. As addressed above, the petitioner asserted that
. the foreign company owns a majority interest of the TS, company, which has claimed stams as an S
corporatron. Tlis conflicting infurmation has not been resolved, For this additivnal reasan, the petition will
be denied.

An additions] izaue not addressed by Lhe director is whether the beneficiary wus cmploved abroad in a
primarily managerial ov exceutive capacity. The pelitioncr asserted thal the beneficiary was employed az a
marketieg manager, and submitted an organizationa) chart identifying seven cmployees of ihe forsign
corporation. The petitioner. however, did not submit any deseription of the honcticiary™s job duties; nor did
the petitioner identify any specific employecs subardinate 0 the beneficiary. Additionally, as the petitioner.
tailed 1o submit translated copies of the wajority of the documents peraining ta the forcigm company, the
AAQ caimnot determing whether any individuals are actually emploved by the forcign corporatiom. See B
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CER.§103.2(b)3). Going on record without supporting documentary evidence is nal sufficieny ifor
purpases of meeting the burden of proof in these procesdings, Marrer of Treasire C reft of Cafffornie, supra,
Apain, as Ui appeal will already be distnissed, this issue need ot be lurther discussed.

In visa petition procesdings, the burden of proving eligibility for e benefit sought remains entirely with the
petilioner.  Section 291 of the Act, 8 U.S.C. 1361. Ilerc, that burden has not been met. Accordingly, the
director’s decision will be affirmed and the petition will be denicd.

ORDER: The appeal is dismisscd, .



