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DISCUSSION: The Director, Texas Service Cenler, dewied the petition for g nonimmigrant visa. The
matter is now before the Adminiscrative Appeals Ol (AAOY on appeal. The AAO will dismiss the appeai.

The petitioner 15 engaged in the import, cxport, and sale of computers to the whalesale market, The petitioner
sccks to temporarily employ the beneficiary as ils markoling manager, and filed a petition o classily the
heneficiary as a nonimmigrant intracompany transferee. The director denied the petition concluding that the
beneficiary would not be employed in the 1Tmled Stutes i a primarily managerial capacity.

On appeal. coupsel for the petitioner cantends thar the beneficiary, as markating manager for the petitioning
organization’s “new bugincss activity,” will be employed in 4 primarily managerial or cxecative capaciry.
Counsel subrnits a bricl and additional documentation in support of die appeal.

To establish L-1 cligibility. the petitioner must meel the criteria outlined in section 101{a)( 15 L) of the
Immigration and Nuttomality Act {the Act), 8 US.Co $ 1I01(a)15%L).  Specificaily, wilbin three years
preceding the beneficiury’s application for admission into 1he United States, a gnalilying orzanization must
have cmployed the beneficiary in a qualilying managerial or executive capacity, or in a specialized
knowledpe capacity, for one continuous year. In addilion, the beneficiary must scck to enter the Tlnited States
temporarily to continge rendering his o her services to the same cmployer ur a subsidiary or allilinte thereo!
in a manuperial, executive, or specialized knowledge capacity.

The regulation at 8 CLF.R. § 214.2(13(3) further states that an individuwal petition lilad on Form 1-129 shall be
accowpanied by:

{t) Evidence that the petitiencr and the organization which employed or will cuploy the alien are
qualifying organizutions as defined in paragraph (001 X83(G) of this soction.

(1)  Bvidence that the alien will be conployed in an executive, managerial, or specialized
knowledge capacity, inclading a delailed description of the services to be performed.

(i) Evidence that the alien has at least one continucus year of full time envployment abroad with u
qualilying organization within the three years preceding the filing of the potition.

{iv}  Hvidence that the alico’s prior year of cmployment abroad was in a position that was
nunagerial, cxeculive or involved spoctulized knowledse and thar die alien’s pricr education,
training, and employment qualifies himer to perform the intended serviees in the Unitecd Statzs;
however, the work n the United States need not be the same work which the alivn performed abroad.

The Issae ir (he prosent matter is whether the beneficiary will be emplayed in the United States in « primarily
manayerial or eXecutive capacity,

Seetton 101(a){443A) of the Act, 8 US.C. § 1OLHDAY, provides:

The rerm "munagerial capaciy™ means an assigmment within an organization in which the enmployec
prirmarily -
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(i manages the organization, or a department. subdivision, function, or component of the
QIFanization;

(i) supervises wml controls the work of olher supervisory, professional, or mapagefial
cmployees, or manages an cssential function within the orgunization, or a department or
subdivigion of the orzanization;

Gii) il another employee or other cmployees are directly sapervised, has the authority to hire
und fire or recommend those as well as other personne] actions (such as prometion snd leave
awherization), or if no other ermployee is directly snpervised, funetions at 4 senior level within
the organizational hicrarchy or with respect to the futclion managed: and

(iv}  exerises discretion ever the day-to-day operations of the activity or function for which
the employes has authority. A first-line supervisor is not considered to be acting in &' managerial

capacity merely by virtue of the supervisor's supervisory dutics unless the employees supkeTvised
are professional.

Scotion 101{a)44)T) of the Act, B US.C. § 1101(2)44 ) ). provides:

The term "executive capacity” means an assipnment within un organization in which the employee

pPrimarily-
(i} directs the management of the organization or a major componenr or [unetion of the
CToanization;

{ii) extablishes ibe goaly and policies of the orgization, component, or function;
() exerviscs wide latitude in discretiooary Jecision-making; and

(i) receives only general suparvision or direction from higher level cxecttives, the hoard of
dircclors, o stockholders of the ongamization.

In a lelter attached to the petition, the petitioncr stated that, as the murketing manager for the 1.5, company,
the benzficiury would be responsible for developing the company™s pricing strke EY, iCting as a representative
for the company, and ensuring (he satisfaction of the company's customers. The petitioner also explained that
the beneficiary would develop the petitioner's “detailed marketing straiegy,” and, “with the help of
subordinates, including product development managers and market research managers, | | will delermine tha
demand [or products and srvices olfered by the fimm and its competilors,”  Additionally, the bencficiary
would idenrify potential markets, and would work in collaboration with the petitioning organization’s sales
and producl development deparlments, and other managers to monitor trends in the market. Furlhermore, the
petitioner statcd that as a senior level employee, Lhe beneliciary would exercise broad discretion and hsve
aulomymous control over the duy-to-day operations.

In her request for addfitional ovidence, the dirsctor avked that the petilivner submit the following
documentation: (1) cvidence of the curment staffing in the ULS. company, including all employecy’ positions,
Job duties. and educational backpronnds; (23 copics of tha petitioner's vear 2002 Bmployer’s Quarterly Tax



SROC G2 229 52243
Pi ge d

Roturns: (3} an explanation as o how the petitioner could remain viable i, as reflected on the corporate tax
raturn, no wages were paid in 2001, and, (4) a stateoxent explaining the pelilivnimr orzanization®s nead for a
mrarkeling manager.

In responsc. the petitioner explained Lhay the £.5. company currently croploys two individoals, in addition 1o
the beneficiary, in the positions of president and cxceulive secretary. The president was deseribed az
condueting all affairs of the company. including formmlating and implementing logisties. The excoutive
secrefary, who possesses a high school diplomu, was responsible for answering the telephone, mpatting
mformation inte the corupuler, preparing correspondence, and meaking bank deposits. The petitioner also
stated that il inficipated hiring two additional employees, an office assistant and a shipping and dek YLTY
perscm, by the year 2003, .

The petitioner {urther explained that the need for the beneficiary’s employment as a marketing manager stemns
from the petiticner’s decision to “diversity its buginzss by operating a new product tine,” specifically selling
disposable diapers and accessories, The petitioner stated that the beneficiary would -be regponsible for
overseeing ihe implementation of the pew product line through “full direction and coordination of the
marketing. public relations. and advertising activilies of the company.” The petitioner explaincd thar the
beneficiary will ulso assist the president in cstablishing international business and policy plans, in deviloping
long-range abjectives, and in identilving business oppottunities both nationall ¥ and intermationally.

Addilionally, the petitioner explained that beeause the cument two employees of the 1.5, OrEaiisation arg
officerstsharcholders of the company, Lthey “woere paid via compensation,” ather than recoiving a salary. The
petitioner refgrred to the company’s gross profir of approximately $103.000 for the year 2001 as evidence that
the LS. entity is a viable conmpany. -

In her decision, \he director observed thal a petitioner must eatablish that the time spent on prrely manarerial
and executive duties cxcceded the time spent on Lhe daily functions and tasks associated with TeRRing o
 business. The director determined that the petitioner had failed to meet this requirgment, The director further
nnled that the only atler cinployees in the operation are the two owners of the entity. The director therefore
concluded thal the beneficiary would not be employed in a primanly managerial or executive position.

Un appeal, counscl explains that althoueh the petitioning organizution is nat a new company, it i seeking to
implement 4 new and distinei. product line. Counset contends. that the beneficiary’s “new position |as
marketing manager] is an integral and necessury part of its diversilication plan.” Ciounsal forther siates thas
during the “swart-up phase” of the business, the beneficiary’s central function i the organizatiom will he
incTeasing productivity of the new product line; once established. Lhe petitioner will hirs employess to
“engage in the operational activities of the business and perform tasks necessury to provide the services of Lhe
organization.”  Addilionully. counsel explains that the benefictary will be dircetly responsihle lor all
markeling vperations, imcluding “selling organizational gosls and policics, hiving personnel, coordinating with
the oversess parent commpany, and making other [undamental business decisions in cooperation with the
Pregidant.”

On revicw, the record does ot establish that the beneliciary will be employed in a primarify managerial or
EXecutive capacity in the United States.
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When examining Lhe mmagerial or excoutive capacity of the beneficiary, the AAD will lock first to ihe
petiticmer’s description of the fob dutics. See 8 CFR. § 2142(I(3)i).  As required in the regrulatioms, the
petitioner must submil a detuiled description of the cxecutive or managerial services to be performaed by the
bencficiary. Id. As the petitioncr and counsel have asserted throughaout the record that the bene liciary will be
employed solely in a managerial capacity, the prosont issuc will be reviswed pursuant to tnanagerial cupaily
only.

The AAD acknowledges that the job description provided by the petitioner includes job duties spucific w a
manager. The surrounding cvidence, bowever, does not subslantiate the petitioner’s claim that the beneficiary
will actually be employed im this capacity. Specifically, the petitioner stated ibal, “with the help of subordinates,”™
the bemeficiary would determine the demand for the pelitioning organization’s products and services.
Additiomully. in collaboration with the sales and product development manayers, the beneficiary would manitor
murketing trends, and ovemee product development. - While these job duties appear to be managerial, the
petitioner has not uccounted for the claimed amployment of subordinate crployees or additional manugers, or the
cxisience of other crganizational departments. Absent evidence of the employment of oher employvees or
managers, it does ot appuear Lhat the beneficiary will b coployed a5 a manager in the Uniled States. Coing on
record without supporiing docymentary evidenee is nol sulficlent for purpascs of meeting the burden of proof
in these proceedings.  Meiter of Treaswre Craft of Celifornia, 14 1&N Dec. 190 (Reg Comm. 1972).
Furthermore, if the bencficiary will perform the above-cluimed job dities withoul subordinate stalf. the
beneficlary is actually performing the funclioms of the company. An employes who priraari] y performs the
Lasks necessary to produce a produet or to provide services is not considerad to be cmployed in a managerial
of executive capacity. Matter of Church Scientofogy Internationa, 19 T&N Dec. 593, 604 (Comml. 19883,

While both the petitioner und counsel claim that the petitioning organization will hire two additional coployees Lo
work subordinate to the bencficiary, this cvidence is immaterial to the present issue. The petitioner must
establish eligibility at the time of [iling the nonimimigrant visa petiton. A visa petition may oot be approved
at o luture date after the petitioner or beneficiury becomes eligible under 3 new set of facts. Matter of
Michelin Vire Corp., 17 I&N Dee. 248 (Reg. Comm. 1073).

A further inconvistency exists on appeal, ax counsel asserts that the beneficiary will be working 25 a
funclional manager, rather than managing the ahove ¢laimed subordinate cmployees. Counsel contends (il
the benefictary will be parforming “a central function of the husiness orgamization” by implementing a “new
{inancial operation” and ncreasing produciivity of the .S, emirty. Counsel further cxplams that the
beneficiary will be responsible for ditecting activities of the pew “start-ap busincss phase,” and tha
subordinste employecs will be hired following the cstablislment of the new product line. On appeal. a
petitioner cannot offer o new position w the beneliciary, or material Iy change a position’s title, Its level of
authority within the nrganizational hierarchy, or the assuciated job responsibiliies, The petilionzr nmst
citablizh that the position ollered to the bencficiary when the petitiom was filed merits classilication as a
managerial of executive position. i A petitioner may nol muke maerial changes 1o o petition in un etfort 1o
make a deticient petition conlomm to CIS requirements, See Metter of Tnonmi, 22 I&N Dec. 169, 176 { Assoc.
Clomn 1998,

Furihermore, the termy "function manzge:r™ applies zenerally when a beneliciary does not n:upenuse or comtral
the work of a suborditate staff but instcad s primarily responsible for managing an "csseniial function”
within the organization. See section 101{2)HWAKID) of the Act, 8 TI.5.C. & 14 AN, IF a
petitioner claims that the beneficiary is managing an essential lunction, the petitiomer most identi fy the
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[unction with specificity. articulate the cssential nature of the function, and establish the proportion of the
benefigiary’s daily duties attributed to managiog the essential [unction. In addition, the petitioner rust
provide a comprehensive and detailed description of the beneficiary's daily duties demonstraring that the
heneliciary manages the function rather than performs the dulies relating o the functon. An employee who
primarily performs the tasks necessary o produce a product or 1o provide services is not considered to be
employed in a managerial or cxeculive capacity. Matier of Church Scientology International, sipre. In this |
matter, the petitioner has not provided evidence that the beneficlary manages an essential function.

Finally, it appears that counsel is attempting to take alvantaze of the one-year postpunement given to new
LS. offices (o estublish employment of 3 manager or executive. See 8 C.ER. § 2142003 ). Counsel
states: on appeal that alhough the petitioner is not a new company, it will be engaged in a “new business
activity,” und will be offering a new and distinet line product ling. "The petifioning organizalion. which has
been operating in the United States since 1997, will nat be deamed a new office simply because it is
diversifving ils praduct line. See 8 CF.R. § 214 2K 1KuXF). As noted above, the petitioner muost establish -
eligibi ity for the bencfit sought ut the time of filing the petition. Matter of Michelin Tire Corp., supra.

For the forcgomng reasons. the AAO cannot conclude that the benefictary would be emploved in a primarzly
managenizl capacity io the United States,

Beyond the decision of the director, the record containg inconsisteneies ag tir the existence of a qualifying
refationsp between the forcign und U.S. entities. The petitioner claimed that the beneficiary's [oreign
employer owns 66.0% of the U.5, corporation’s stock. The petitioner, however. submitied a stock certificals,
which jdentifies the beneficiary™s foreign employer as the holder of “LO00 shares” of the pelidoning
organization’s slock.  Additionally. while the 1.8, company’s Arlicles of Incorporation wsuthorizes the
izsuames of 50U shares of comimem stock with a par value of $1.00 per share, Schedule Lol the 118 Corporaie
lncome Tax Retwrn relleels commor stock in the amount of $600.00. Tt is incumbent npon the petitioner ko
resolve any inconsistencies in the record by independent ohjective evidence. Any atempt to explain or
teconeile such nconsistencics will not suffice unless the poetitivner submits competent objective ¢vidence
pmnunq_., to where the truth lics. Marter of Ho, 19 T&N g, 582, 521-92 (B1A 1988),

In visa petition proceedings, Lhe burden of proving cligibility for the benefit songht remains entirely with Us:
petiticner. Section 291 of the Act, B 1T1.8.C. 1361, Here, that burden his not been met. Accardingly, the
directur’s decision will be affirmed and the petition will be Jenied.

ORDER: The appeai is dismisscd.



