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DISCUSSION: The Director, Texas Service Center, denied the petition for a nonimmigrant visa. The matter
is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed this nonimmigrant petition seeking to extend the employmerit of its president as an L-1A
nonimmigrant intracompany transferee pursuant to section 101(a)(15)(L) of the ‘Immigration and Nationality
Act (the Act), 8 US.C. § 1 101(a)(15)(L). The petitioner is a corporation organized in the State of Florida that
is engaged in the wire transfer business. The petitioner claims that it is the subsidiary of:
_, located in Maracaibo, Venezuela. The beneficiary was initially granted a one-year period of
stay to open a new office in the United States, and the petitioner now seeks to extend the beneﬁci'ary's stay for

an additional three years.

The director denied the petition concluding that the petitioner had not established that: (1) it had been doing
business as required by the regulations; (2) the petitioner had not established that it generated sufficient
fevenue to support a managerial or executive level pos:itio_n; and (3) the petitioner did not establish that the
beneficiary will be employed in the United States in a primarily managerial or executive capacity.

The petitioner filed an appeal in response to the denial. On appeal, the petitioner states that the at the time of
the filing of the petition, the petitioner was waiting for the issuance of its business license, and thus was

that since the denial of the petition, the license had in fact been issued and the petitioner had since
commenced its business operations. In support of these contentions, the petitioner submits a brief and
additional new evidence for consideration.

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one
continuous year within three years preceding the beneficiary’s application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or
specialized knowledge capacity. C '

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition .ﬁ]ed on Form I-129 shall be
accompanied by: :

(1) Evidence that the petitioner and the organization which employed or will employ the
alien are qualifying organizations as defined in paragraph (1)(1)(ii))(G) of this's_ection.

() Evidence that the alien will be employed in an executive, managerial, or specialized
knowledge capacity, inc]uding,a detailed description of the services to be performed.

(1ii) Evidence that the alien has at least one continuous year of full time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition. , ‘
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(iv) Evidence that the alien’s prior year of empleypent abroad was in a position that was
managerial, executive or involved specialized knowledge and that the alien’s prior
education, training, and employment qualifies him/her to perform the intended
services in the United States: however, the work in the United States need not be the
same work which the alien performgcf abroad.

The regulation at § CF.R. § 214.2(1)(14)(i1) also provides that a visa petition, which involved the opening of a
new office, may be extended by filing a new Form I-129, accompanied by the following: :

(a) Evidence that the United States and foreign entities are still qualifying organizations
as defined in paragraph (1)( D)(11)(G) of this section;

(b) Evidence that the United States, entity has been doing business as defined in
paragraph (I1)(1)(ii)(H) of this section for the previous year;

(c) A statement of the duties performed by the beneficiary for the previous year and the
duties the beneficiary will perform under the extended petition; :

d A statement describing the staffing of the new operation, including the number of
employees and types of positions. held acéompanied by evidence of wages paid to
employees when the beneficiary will be employed in a management or executive
capacity; and :

(&) EVidence of the financial status of the United States operation,

The first issue in this matter is whether the petitioner has been doing business as required by the regulations
for the previous year. The regulation at 8 C.F.R. §214.2(1)(1)(ii)(H) defines the term “doing business” as “the
regular, systematic, and continuous provision of goods and/or services by a qualifying organization and does not
include the mere presence of an agent or office of the qualifying organization in the United States and abroad.”

In this matter, the petitioner claims that it is engaged in the business of wire transfers. The petitioner repeatedly
alleged prior to adjudication that the U.S. entity had not yet commenced its business operations because it had not
yet received its Wire Transmitter License, which it had applied for on June 25, 2003. The director denied the
petition, finding that the petitioner had failed to satisfy. the regulatory requirements for doing business.
Specifically, the director noted that the petitioner’s revenue for the calendar period ending July 31, 2003 was
zero, and that it paid no salaries to employees.

On appeal, counsel for the petitioner submits copies of its newly acquired license, and alleges that since the
license was issued on October 22, 2003, two days prior-to the denial, the petition should be reconsidered on

this basis. In support of this contention, the petitioner submits a copy of said license along with a statement
confirming that the petitioner had added the beneficiary and two new employees to the payroll. The petitioner
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further stated that at the time of the filing of the appeal on November 11, 2003, the petitioner employed four
employees. ) . :

‘On review of the evidence submitted, the AAO concludes that the petitioner failed to demonstrate that it had-
been doing business during the previous year. The record indicates that the beneficiary was granted a one-
vear period of sfay from November 7, 2002 to November 6, 2003 to open a new office. The record further
indicates that the beneficiary entered the United States shortly- after the visa approval to begin her duties. On
or about January 30, 2003, the petitioner retained the services of a local law firm to assist with the acquisition
of a wire transmitter license. However, the license application was not filed until June 25, 2003. The AAO
further notes that the applications for other important documents, such as a Certificate of Use and an
Application for Occupational License, were not filed until June-2003. There is no explanation as to why there
Wwas such a significant delay in the filing of these applications. In addition, there is no documentation or -
information regarding the activities of the beneficiary and the petitioner during this time period. In fact, every
attempt by the director to solicit further information frqni the petitioner was unsuccessful, with the petitioner
always responding that it had not yet commenced business operations.
Based on this information, it is clear that the petitioner was not doing business as required by 8 C.F.R. §
214.2(1)(14)(ii))(B). The AAO understands that the petitioner was required to wait for the issuance of the
Wire Transmitter License prior to engaging in business transactions. ‘However, the record is devoid of an
explanation as to why the petitioner waited so many months before filing the relevant applications, and
further lacks any explanation or documentation regarding other activities engaged in by'the petitioner to
promote its business during this period. A letter submitted on appeal, from the law firm retained by the
petitioner, clearly states that the average wait time for a Wire Transmitter License-was six months. The fact
that the petitioner did not request this license until June of 2003, five months prior to the visa expiration, does
not excuse the petitioner from meeting the regulatory require/ments.

The regulation at 8 C.F.R. § 214.2(N)(3)(v)(C) allows the intended United States operation one year within the
date of approval of the petition to establish the new office.s Furthermore, at the time the petitioner seeks an
extension of a new office petition, the regulations at 8 C.FR._§ 2142(1)(14)(ii)(B) require the petitioner to
demonstrate that it has been doing business for the previous year.  In the present matter, the evidence

does not automatically entitle the petitioner to an extension.of the visa, for it fails to change the fact that the
petitioner failed to conduct business during the previous year. For this reason, the petition may not be
approved. ' :

The second issue in this matter is whether the; petitioner generated sufficient revenue from which it could
Support a managerial or executive position. The.regulations at 8§ C.F.R. §8 214.2(1)(14)(ii)(d)-(e) require the
petitioner to submit evidence of the U.S. entity’s financial status, as well as evidence of wages paid to its
employees, in order to be eligible for an extension. In this case, although requested by the director, the
petitioner was unable to provide evidence establishing that it paid wages to employees. - In addition, a
financial statement supplied indicated that the petitioner’s net revenue was zero. '
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By its own admissions, the petitioner states that the foreign entity paid the beneficiary’s salary, since the U.S.
entity had yet to commence business. There were no available payroll tax records or W-2 forms which
established that the petitioner had the ability to pay wages, although it was alleged that one person, -

would eventually be compensated as an independent contractor although no records of this
compensation were yet available. The non-existence or other unavailability of required evidence creates a
presumption of ineligibility. 8 C.F.R. § 103.2(b)(2)(i).

Since the petitioner had no revenue and paid no wages to employees during its first year of operations, the
AAO concurs with the director’s finding that the petitioner was unable to financially support a managerial or
an executive position by the end of its first year of operations as required by 8 C.F.R. §214.2(1)(14)(1i)(D)~(E).

The third issue in this matter is whether the beneficiary will be employed by the United States entity in a
primarily managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 US.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an
assignment within an organization in which the employee primarily:

(1) . manages the organization, or a department, subdivisiqn, function, or component of
the organization; ‘

(i1) supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department

or subdivision of the organization; ’

(i) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those, as well as other personnel actions (such as »
promotion and leave authorizatién), or if no other employee is directly supervised,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and ‘

(v) exercises discretion over the day to day operations of the activity or function for which the
employee has authority. A first line supervisor is not considered to be acting in a managerial
capacity merely by virtuel of the supervisor's supervisory duties unless the employees
supervised are professional.

Section 101(a)(44)(B) of the Act, 8 US.C. § 1101(a)(44)(B), defines the term "executive capacity” as an
assignment within an organization in which the employee primarily:
/

() directs the management of the ofganization or a2 major component or furiction of the
organization; .

(ii) establishes the goals and policies of the organization, component, or function;
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(i) exercises wide latitude in discretionary decision making; and

(iv)  receives only general supervision or direction from higher level executives, the board
of directors, or stockholders of the organization. ‘

In the initial petition, the petitioner submitted an addendum outlining the beneficiary’s proposed duties.
Specifically, the petitioner stated that the beneﬁc?iary will:
Plan, develop and establish policies & objectives of [the] corporation. In addition, she will
plan business objectives, develop organizational poli¢ies to coordinate functions ‘and
operations. She will establish responsibilities and. procedures. She will review activity
reports and financial statements to determine progress and status in attaining objectives. She
will direct and coordinate formulation of-financial programs to provide funding for new or
continuing operations to maximize returns on investments, and to increase productivity, She
also will plan and develop public relation policies designed to improve [the] company’s
image and relations with Customers, employees, and public.

Based on the evidence submitted with the initia] petition, the diregtor concluded that the record contained
deficiencies. Thus, on October 15, 2003, the director requested additional evidence. Specifically, the director
requested evidence establishing the need for the extension of the beneficiary’s stay, and specifically requested
further details of the beneficiary’s duties, including who would be: performing the routine, non-executive and
non-managerial tasks of the éompany if the beneficiary was its sole-employee. ‘

The petitioner submitted a response on October 16, 2003. With regard to the director’s question as to who-
would perform the routine tasks of the business, the petitioner stated-that there were no routine tasks to be
performed because the business was not yet operational. The petitioner continued by explaining the
beneficiary’s involvement in the retention of the local law firm to handle its license application in January of
2003, and concluded by stating that no further business dealings-could be undertaken until the license was
issued.

On October 24, 2003, the director denied the petition. The director, who reviewed the record to determine
eligibility under both managerial and executive capacity, concluded that the beneficiary was not acting in a
primarily managerial or executive capacity since she was not supervising a staff of professional, supervisory,
or managerial employees, and did not employ a sufficient number of subordinate employees to relieve her
from performing the routine tasks necessary to maintain -business operations. In addition, the director
concluded that based on the petitioner’s statements, if was impossible to conclude that there was sufficient
work to allow the beneficiary to function in such a capacity.

-
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First, the record as presently constituted is not persuasive in demonstrating that the beneficiary has been or
will be employed in a primarily managerial or executive capacity. The petitioner indicates that since the
denial of the petition, it has hired two additional employees and that it plans to hire additional mahagers and

one year within the date of approval of the petition to Support an executive or managerial position. There is
no provision in CIS regulations that allows for an extension of this one-year period. If the business is not

matter, the petitioner has not reached the point that it can employ the beneficiary in a predominantly
managerial or executive positio”ﬁ‘.A

Second, there is no indication that the beheﬁciﬁary has éctually been performing any duties during the past
year. By the petitioner’s own admission, the U.S. entity had not commenced business at the time of the
petition’s filing. The only notable action by the beneficiary yﬁs the retention of the local law firm to handle

Finally, the AAO concurs with the director’s conclusion that the.beneficiary was primarily engaged in day-to-
day tasks as opposed to managerial or executive duties based on the small staff employed by the U.S.
petitioner. Counsel correctly asserts that a company's size alone, without taking into account the reasonable
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year of business, has not reached the point that it can employ the beneficiary in a predominantly managerial
or executive position. For this reason, the petition will be denied. )

Beyond the findings in the previous decision, the remaining issue in this proceeding is whether the petitioner
has established that a qualifying relationship exists between the petitioning entity and a foreign entity
pursuant to 8 C.F.R. § 214.2(I)( 1)(ii)(G). The petitioner hés not demonstrated that a qualifying relationship
still exists with a foreign entity and has not persuasively éemonstrated that the foreign entity will continue
doing business during the alien's stay in the United States! As the previous decision will be affirmed, this
issue need not be examined further. ! ’

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all'of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp.f;Zd 1025, 1043 (E.D. Cal. 2001), aff’d. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis). ' ?'i‘

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. Accordingly, the
director’s decision will be affirmed and the petition will be denied.

ORDER: The appeal is dismissed.



