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DISCUSSION: “The Director, Nebraska Service Center, denied the petition for a nonimmmgrant visa.. The

matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.
The petitioner seéks to extend its authorization to employ its ménagcr temporarily in the .United States
pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 US.C.

§ 1101(a)(15KL). The petitioner is a corporation organized in-the State of Ohio that claims to be engaged in
the sourcing, treatment, processing and export of raw timber.- It claims to be a subsidiary of | EN
located in Inchon, Korea. The beneficiary was initially granted L-1A classification in order to

open a new office m the United States and the petitioner now seeks to extend his stay for a threc—yg:ar period. .

The director- denied the petition concluding that the petitioner had not established that (1) the beneficiary
would be employed in a managerial or executive capacity; or that (2) the U.S. company is “doing business” ag
the term is defined in the regulations at 8 C.F.R. § 214.2()(i)(H). '

On appeal, counsel for the petitioner asserts that the director erred in his decision and claims that the
petitioner submitte{i sufficient evidence to establish that the beneﬁciary is employed in a managerial or
executive capacity, and that the Petitioner is doing business through the regular, systematic and continuous
provision of goods ahd services as required by the regulations. -

-ar her services to thp same erﬁployer or a subsidiary or affiliate thereof in a capacity that is managerial, '
- executive, or involye;‘s specialized knowledge.
The regulation at § ‘C.FR. § 214.2()3) states that an individual petition filed on Form 1-129 shall be
accompanied by: »
N : \!
@) Evidence that the petitioner and the organization which employed or will emPloy the
alien are qualifying organizatiqns as defined in paragraph (D(1)(1)(G) of this section.
(11) Evidence that the alien wi]l be employed in an executive, ménagerial, or specialized
kr;ow]edge capacity, including a detailed description of the services to be performed.

(i) Evidence that the alien has at least one 4co.ntinuous year of full-time employment
abroad with a qualifying organization within the three years preceding the filing of
the petition, . : o :

@v) Evidqrfce that the alien’s prior year of employment abroad was'in a position that was
managerial, executive or involved specialized knowledge and that the alien’s prior
education, training, and employment qualifies him/her to perform the intended
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' services in the United States; however, the work in the United States need not be the
same work which the alien performed abroad.

The regulation at 8 C.F.R. § 214.2(1)(14)(ii) also provides that a visa petition, which involved the opéning ofa

new office, may befj extended by filing a new Form [-129, accompanied by the following:

(A) Evidenbe that the United States and foreign entities are stil] qualifying organizations
s defined in paragraph (1)(1)(11)(G) of this section;

(B) Evi‘{‘dence that the United ‘States entity has been doing " business as- defined in
paragraph (I)( 1)(1)(H) of this section for the previous year; '

©) A statement of the duties performed by the'beneﬁci_ary‘rfor the previous year and the
duties the beneficiary will perform under the extended petition;

D A statement describing the staffing of the new operation, including the number of

employees and types of positions held accompanied by evidence of wages paid to

~ employees when the beneficiary will be employed in a management or executive
capacity; and : o '

(E) Evicience of the financial status of the United States operation.

The first issue in the present matter is whether the ben'eyﬁciary will be employed by the United States entity in
a primarily managerial or executive capacity. o
Section lOl(a)(44)(A‘:)v of the Act, 8 US.C. § 1101(a)(44)(A), defines the term "managerial capacity” as an
assignment within an organization in which the employee primarily: L o
) manafges the orgémization, or a department, subdivision, function, or componén; of
the organization; - :

(i1) supervises and controls the work of other supervisory, professional, or managerial
empldyee's, Or manages an essential function within the organization, or a department
‘or subdivision of the organization; - h

(i) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as
promoh'on and leave authorization), or if no other employee is directly supervised,
functidns at a senior level within the organizational hiérarchy or with respect to the
functiQn managed; and : o

(iv)  exercises. discretion over the day to day operations of the éctivity or function for
which the employee has authority. A first line Supervisor is not considered to be



LIN 04 174 52767
Page 4 ‘

acting in a managerial capacity merely by virtue of the Supervisor's supervisory
duties unless the employees supervised are professional.

Section lOl(a)(44)2B) of the Act, 8 U.S.C. § llO](a)(44)(B), defines the term "executive capacity” as an
assignment within an organization in which the employce primarily:

(1) directs the ménagement of the organization or a major component or function of the
- organization; '
]

(i1) establishes the goals and poliéies of the organization, component, or function;

[

(111) exefcises wide latitude in discretionary decision making; and

(iv) rece“;ivesvonly general supervision or direction from higher level executives, the board
of d?rectors, or stockholders of the organization. ‘
The petition was sdbmitted on May 28, 2004. In a Méy 18, 2004 letter, the pe'titioner indicated that the
beneﬁciary pcr,forms“' the following duties as manager of the company: '

His job duties entail him to be responsible for the'management of all business operations of
the company, including the purchase and sale of finished veneer logs from saw mills to be
ultimately u$ed in fumiture.manufacturing or residential construction; establishment of
branch qfﬁcqs;- staffing; identification of sources for the purchase of lumber such as quality
oak, hard mable, cherry, and walnut from the eastern. portion of the United States and quality
soft maple from the -western portion of the United States; conducting quality assurance
examinations'and tests of the various available products to select the appropriate sources,
grades,_quanﬁities, and prices for purchase and shipment of quality wood products to the
parent company; negotiation and €xccution of contracts and purchase orders for the purchase .
of quality timber; selection, cutting, and loading of the lumber; payment and shipment of the
products to the Korean company; development and implementation of strategic marketing_
plans for the: ongoing sourcing of Quality timber products, and exploration .of potential
markets in the United States for the products of the Korean company for future export. In his

- employment, [the beneficiary] will have complete discretionary latitude in any necessary
decision;makiﬁg involved with the business with the ultimate goal to improve business
operations and;‘ maximize revenues of the Korean and American companies.

e specific duties performed by the beneficiary for the previous year and the duties the
beneficiary wil perform under the extended petition, including the routine day-to-day tasks performed by the
beneficiary as well as the percentage of weekly hours expended in the performance of each task identified; -
and (2) a statement déécribing the. staffing of the €ompany, including the number of employees, their job
titles, their specific Jjob duties, and evidence of wages paid to each employee.
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In response, the pe‘”tltnoncr submitted a June 22, 2004 letter, signed by the beneficiary, which restated the job
description provided with the initial petition, and included two additional duties: procurement of export

contractors. The béneﬁciary further described his duties as follows:

|

Approxima”tel'y 70% of my working time is dedicated to the identification of potential
sources, nc“gdtiations for the purchase of lumber, and entering in final agreements. I visit
many lumber mills around the country to examine their products. Another 5% of my working
time is an(;[cat"ed to inspecting the lumber and conducting quality assurance tests. Another
20% of m)% working time is spent on arranging for the loading and transportation of the
lumber to the Korean parent company. Lastly, the remaining 5% of my working time is

dedicated to administrative duties such as entering logistical data, making reports and filing

we must obﬁain a Certificate from the U.S. Department of Agriculture.

Furthermore, | supervise our present staff of two employees and one independent contractor.
is our Driver and Assistant. He is responsible for preparing the Log List for

purchases and operating small life machinery. ﬁis our Purchaser. He identifies

appropriate lumber for purchase and assists negotiations. His vast knowledge and

experience with lumber is integral to the success of our company. He cuts the lumber

utilizing horﬁes and operates high lift and small lift machinery for shipment loading

s an Independént contractor who also identifies appropriate lumber for purchase. }

" {

l[ '

The petitioner submit:ted its IRS Form 941, Employer’s Quarterly Federal Tax Return, and Ohio Form UCO-
2QR; Employer’s Report of Wages, for the first quarter of 2004, confirming employment of the beneficiary,
the purchaser and theJHﬁver/assistant. ) ' ‘

duties would not be pni‘marily managerial or executive.
|

o | . . oy _ , .
On appeal, counsel fog the petitioner claims that the beneficiary qualifies under the statutory definition of
“managerial capacity”(based on his management of the entire organization and management of the “major

function” of the organi‘zation, namely the sourcing, negotiating, purchasing and shipping of lumber products
to the claimed parent cq:mpany.

I
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§ 214.2()(3)(i1). ir hc'pctitioner’s description of the Job duties must clearly describe the duties to be
performed by the beneﬁciary and indicate whether such duties are in.an executive or managerial capacity. /d,

Based on the job description provided by the petitioner, it s evident that the beneficiary devotes the majority

of his time to perfo}l[”ming non-qualifying duties related to the 1dentification, purchase and export of lumber on

behalf of the company, rather than performing primarily managerial or executive duties. For example, the

beneficiary states thl:at he spends 20 percent of his time “arranging for the loading and transportation of lumber

to the Korean parent company,” 5 percent of his time “entering logistical data, making reports and filing

applications to the AES and the U.S. Department of Agriculture,” and.5 percent of his time “inspccting’ the

Jumber and conducting quality assurance tests.” These duties, which constitute 30 percent of the beneficiary’s _
time, have not beenhshown to be managerial or executive duties as contemplated by the statutory definitions.

See section 101(a)(44) of the Act. '

. o v ’

The beneficiary statJ‘es that he devotes the remaining 70 percent of his time to the broad responsibility of
“identification of potential sources of lumber, negotiations for the purchase of lumber, and entering into final

agreements.” While| the beneficiary’s responsibility for entering into final agreements may be considered

managerial, the duties he performs to locate sources of lumber and negotiate routine purchase agreements are

more akin to an emr.‘loyee performing the petitioner’s routine operational tasks, and in fact overlap with the

duties performed by one of the beneficiary’s subordinates. Although requested by the director, the petitioner

did not provide the percentage of weekly hours expended in the performance of each identified task, and

therefore did not ade"quately distinguish between the beneficiary’s qualifying and non-qualifying duties. The
beneficiary’s other claimed - managerial duties, including personnel supervision, development and
implementation of a strategic marketing plan, and exploration of potential markets, have not been adequately
described and are not'\ included in the breakdown of the beneficiary’s weekly duties. Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter!of Soffici; 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N | Dec. 190 (Reg. Comm, 1972)). Regardless, the petitioner’s description of the:
* beneficiary’s duties d“epicts an employee who is directly involved in all of the day-to-day operations of the
busin_css. An employFe'who primarily performs the tasks necessary to produce a product or to provide
services is not consr‘dered to be employed in a managerial or executive capacity. Matter of Church

Scientology Internatio?al, 19 J&N Dec. 593, 604 {Comm. 1988).

|

majority of his or her "tx'm_e on day-to-day functions, Champion World, Inc, v. INS, 940 F.2d 1533 (Table),

1991 WL 144470 (9th Cir. July 30, 1991). Where an individual is primarily performing the tasks necessary to
produce a product or

jto provide a service, that individual cannot also primarily perform managerial or

constitute the majority ‘of the beneficiary’s time. Although counsel ciaims that the beneficiary manages the
entire organization, the evidence does not support a conclusion that the beneficiary will be employed in a
managerial or executive capacity for immigration purposes. The unsupported assertions of counsel do not
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constitute evidencé. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N
Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). ~ Rather, when
determining whether a beneficiary is employed in a primarily managerial or executive capacity, the actual -
duties themselves rHeve’a] the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1 1Q3,
1108 (EDN.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). 1t is evident from the record that any managerial
duties performed by the beneficiary at the time of filing were incidental to his responsibility for providing the ,
petitioner’s service|of sourcing, inspecting, purchasing, transporting and exporting lumber for the petitioner’s

parent Company. -

1l

Counsel claims that-;i the beneficiary is a function manager and therefore qualified for an extension of his L-1A
status. The term "function manager" applies generally when a beneficiary does not supervise or control the
work of a subordinate staff but instead is primarily responsible for managing an "essential function” within
the organization. S%:e section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. §1 lOl(a)(44)(A)(ii). The term "essential
function” is not def}‘}ned by statute or regulation. If a petitioner claims that the beneficiary is managing an
essential function, the petitioner must provide a detailed job description that identifies the function with -
specificity, articulatés the essential nature of the function, and establishes the proportion of the beneficiary's

daily duties attribut“ed to managing the essential function. 8 C.FR. § 214.2(H3)GH). In additidn, the

tasks necessary to produce a product or to provide services is not considered to be employed in 2 managerial
or executive capacits‘l. -Boyang, Ltd v. INS., 67 F.3d 305 (Table), 1995 WL 576839 (9th Cir, 1995)(citing
Matter of Church Sc‘ientology International, 19 I&N Dec. 593, 604 (Comm. 1988)). In this matter, while the

function.

Finally, as noted- by, the director, the beneficiary serves as a first-line supervisor of two employees, a
. driver/assistant who Joperates small lift machinery and prepares lists for purchases, and a purchaser, who
identifies lumber for ;'?urchase, cuts lumber, and operates machinery for shipment loading. The petitioner also
claims to employ an %pdependent contractor, but has not provided documet_ltary evidence of any payments to
him. Going on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. at 165. A managerial or executive
employee must have authority over day-to-day operations beyond the level normally vested in a first-line
supervisor, unless t}‘}c supervised employees are professionals. See Matter of Church Scientology
International, 19 I&N Dec. 593, 604 (Comm. 1988). I evaluating whether the beneficiary manages
professional emp]oyee”s, the AAO must evaluate whether the subordinate positions require a baccalaureate
degree as a min_imun} for entry into the field of endeavor. Section 101(a)(32) of the Act, 8US.C. §

- 1101(a)(32), states: "’ﬁhe term profession shall include but not be limited to architects, engineers, lawyers,
physicians, surgeons, Jnd teachers in elementary or secondary schools, colleges, academies, or seminaries."”
The term "profession" \“‘contcmp]at’es kndwledge or learning, not merely skill, of an advanced type in a given

field gained by a prolor:;_ged course of specialized instruction and study of at least baccalaureate level, which is

1988); Matter of Lin‘g,ﬂ
petitionér has not established that a bachelor’s degree is necessary to perform the duties of a driver or

u
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- purchaser. -_Pursuiz;‘pt to section 101(a)(44)(A)(iv) of the Act, the beneficiary's position does not qualify as

- primarily managerial under the statutory definition.
|

approved for a period of approximately nine months, from October 6, 2003 to June 30, 2004. If a beneficiary
is coming to the Uf]it’ed States to open a new office, the petition may be approved for a period “not to exceed
one year.” 8 C.F.R}. § 214.20X7)(3)(3). There. is no indication in the current record of how much time the

as a new office must be evaluated under the criteria set forthat 8 CF.R. § 214.2(1)(14)(ii). In the instant matter,
the petitioner has not reached the point that it can employ the beneficiary in a predominantly managerial or
executive position. For thig reason, the appeal will be dismissed. o
The second issﬁe mn|this 'proceeding is whether the petitioner is a qualifying organization doing business in the
United States. Pugsuant to the regulation at 8 C.F.R. § 214.2(1)(iiX(G)(2) in order for an entity to be

Is or will be|doing business (engaging in international trade is not required) as an employer in

.. the United States and at least one other country directly or through a parent, branch, affiliate,

iransferee_. 1) .

The regulation at 8 C‘;F R.§2 14.2(1)(i1)(H) defines the term "doing business" as:
i .
) Lo - )
[Tihe regulaf%, systematic, and continuous provision of ‘goods and/or services by a qualifying

organization and does not include the mere presence of an agent or office of the qualifying
- Organization in the United States and abroad..
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Agriculture in con:[nection with shipmeénts of lumber exported to Korea by the petitioner: and copies of recefit
bank statements, pPrchase orders, commercial invoices, packing lists and bills of lading. :

| | : _ g
In his June 30, 2004 decision, the director acknowledged the evidence submltted by the petmonc-:-r but
determined that th;:e petitioner is not “doing business” as the term is defined at 8 CF.R. § 214.2(1)(H).
Specifically, the dgrec'tor concluded: “Instead of providing any goods and/or services, the petitioning entity

appears to be simpﬂy acting as an “agent” or “administrative conduit” for arranging material transfers between
U.S. suppliers and its parent organization abroad and therefore does not constitute a “qualhifying

organization....”

On appeal, - counsel asserts that the petitioner submitted voluminous evidence of the petitioner’s business
activities, noting that the company expected to purchase and export over $1.4 million in lumber during its first
twelve months of operations. Counsel asserts that this evidence was sufficient to establish that the petitioner
has engaged in a ‘fﬁegu]ar and systematic stream of transactions” and is clearly doing business in the United
States. o : o - '

| . .

Upon review, the LAAO concurs with counsel’s arguments. The fact that the petitioner is engaged in’
purchasing and transporting raw materials to its parent company, or acting as a “conduit,” should not be the
determinative factor in deciding whether the company is doing business. A representative office is not
specifically excl}xde‘:d by the definition of “doing business,” provided that it shows that it is engaged in the
provision of goods pr services, albeit on behalf of a related foreign entity. The petitioner, to date, has been

foreign entity pursuant to 8CFR.§ 214.2()(ii)(G). On the Form I-129, the petitioner indicated that it is the
wholly owned subsidiary of the foreign entity, and that the foreign entity is wholly owned by an individual,
The petitioner did not submit supporting documentation to substantiate the claimed
qualifying relationship, as required by 8 C.F.R. § 214.2()(14)(ii)(A). Accordingly, the director instructed the
petitioner to provide %‘speciﬁc evidence to establish that the United States firm and the foreign firm continue
to be qualifying orga#]izations" in his June 3, 2004 request for evidence. The petitioner did not submit any
evidence in response to this request. The regulation states that the petitioner Shall submit additional evidence
-as the director, in his{or her discretion, may deem necessary. The purpose of the request for evidence is to
elicit further information that clarifies whether eligibility for the benefit sought has been established, as of the
time the petition is ﬁléjd. See 8 CF.R. §§ 103.2(b)(8) and (12). The failyre to submit requested evidence that -
precludes a material ‘line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).
Furthermore, the petitioner’s 2003 Form 1120, U S Corporation Income Tax Return, at Schedule K indicates
that thcAbcncﬁciary o“gns 100 percent of the U S 'company. Itis incumbent upon the petitioner to resolve any
* Inconsistencies in the }‘;ecord by independent objective evidence. Any attempt to explain or reconcile such
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ncies wi“’ll not suffice unless the petitioner submits competent objective evidence pointing to where

inconsiste
the truth lies. Maﬁter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). The petitioner has not established that it
maintains a qualifying relations_hip with the foreign entity. For this additional reason, the petition may not be

approved.

The petition wil] ?e denied for the above stated reasons, with each considered as an independent and

altemative basis four denial. In visa petition proceedings, the burden of proving eligibility for the benefit

sought remains entihrely.with the petitioner. Section 291 of the Act, 8 US.C. § 1361. Here, that burden has
not been met. o ' '

ORDER: The appeal is dismissed.



