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Act),8US.C.§1 101(a)(15)(L). The petitioner is a California corporation that claims to be engaged in import
and export of fuel cell technology and raw materials, and provision of technology consulting services. [t
claims to be a subsidiary of . ocated in South Korea. The beneficiary was initiglly granted a one-year
period of stay in L-1A status in order 1o open a new office in the United States and subsequently received a )
two-year extension of stay. . The petitioner filed the instant petition in order to advise Citizenship and

Immigration Services (CIS) of a change ‘in the beneficiary’s previously approved employment, and to request
* anamendment of his current L-1A status.

The director denied-the petition concluding that the Petitioner had not established that the beneficiary would
be employed in a 'managerial Or executive capacity.

also claims that the petitioner recently hired two additional émployees and provides a new ‘organizational
chart and job descriptions for the petitioner’s current staff in support of the appeal. '

Tb establish -1 eligibility under section 101(a)(15)(L) of the Immigration and Nationality Act (the Act),

8USC. §1 101¢a)( 15)(L), the petitioner must demonstrate that the beneficiary, within three years preceding
the beneficiary's application for admission into the United States, has been employed abroad in a qualifying
managerial or executive capacity, or in a Capacity involving specialized knowledge, for one continuous year
by a qualifying organization and seeks to enter the United Stétes témporan'ly inorder to continue to render his

The rcgixlation at 8 CFR. §~214.2(I)(3) states that an individual petition filed on Form 1-129 shal] be
accompanied by: o ' - ' . :

(i) Evidence that the petitioner andthe brganization which employed or will employ the
- (i) Evidence that the alien will be employed in an executive, managerial, or specialized
' (i) Evidence that the alien has at least one continuous year of full-time employment
' abroad with 3 i :

the petition,

e
1
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(1v) Evidence that the alien’s prior year of employment abroad was in a}position that was
managerial, executive or involved specialized knowledge and that the alien’s prior
education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the
same work which the aljen performed abroad: ' ‘ '

The primary issue in the present matter is whether the beneficiary will be émployed by the United States
entity in a primarily managerial or executive capacity. : ' '

Section 101(a)(44)(A) of the Act, 8 US.C. § 1101(a)(44)(A), defines the term "managerial capacity” as an
assignment within an organization in which the employee primarily: : : '

1) manages the organization, or a department, subdivision, function, or component of .
the organization; '

(i1) supervises and controls the work of other. supervisory, professional, or managerial
: employees, or manages an essential function within the organization, or a department
or subdivision of the organization; : '

(i) if another employee or other employees are directly sixpervised, has the authority to
hire and fire or.recommend those as well as other personnel actions (such as

(iv) - exercises discretion over the day to day operations of the activity or function for
which the employee has authority. A first line supervisor is not considered to be :
acting in a managerial Capacity merely by virtue of the supervisor's supervisory
duties unless the employees supervised are professional. '

Section 10](5)(44)(8) of the Act, 8 US.C. § 1101(a)(44)(B), defines the term "executive capacity" as an"
assignment within an organiza_tion n which the employee primarily: .

(i) _directs the Mmanagement of the organization Or a major component or function of the
organization; : ' : i .

Gy establishes the goals and poliicies of the organization, component, or functioh;
(iii) exercises wide latitude in discretionary decision making; and

(iv) receives only genera] supervision or direction from highér level executives, the board
of directors, or stockholders of the organization.
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-approval of a change in Previously approved 1.-1A employment, and submitted evidence that the beneficiary
had been granted an extension of L 1A status for a two-year period commencing on June 19, 2003. Thc
petitioner indicated that the beneﬁciary would serve as “Branch Office Manager and Technology Consulting

Manager.” -

Energy Source. . . t requires {the beneficiary]; a) develop local customer’s volume and profit
in the United States in accordance with [policies] and guidelines set by the company, including
overall marketing plan and philosophies of the corporation; b) 1dentify niche market for_ _
penetration and establish a confident [relationship] with the customers; c) develop marketing

. strategy to reach out [to] the potential customer; d) develop local raw material suppliers for
purchasing and exporting them to Korea; ¢) protect [the foreign entity’s] fuel cell technology
from infringement with other U S, Patented technologies; f) manage [the petitioner] fmancialiy
profitable; and g) maintain regular communication with thev parent company regarding ongoing
activities. : :

To perform these specific duties, he communicated with major fuel-cell companies and raw
material suppliers. He hired two employees to assist him for maintaining the office and
penetrating the niche market. ' : :

Applications, resulting in incomne of $36,000 for the petitioner. Counsel indicated that the beneficiary would
continue to manage the fuel cell technology and U S. Patent business units for the petitioner. Counsel stated
that the ‘beneficiary had hired two employees since September 2003 “due to the successful result from U S.
Patent Application préparation‘business,"‘and that two more employees would be hired “after the contract
agreement of importing raw materials,” : : '
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2) Translate the information from an inventor' of an [sic] U.S. Patent Application  into
English. _ : : ' ' ' ’

3) Summarize claims requested by the investor in a format of [sic] applicable to U.S. Patent
Application; '

4) - Prepare a draft of U.S. Patent Application following the related patent rules and in

5) Provide all the result in a proper document form.,
6) Fill up ’ '
e Client and mail the whole package, after authorized by the Client, to the United
States Patent and Trademark Office (US.P.T.0). :
7) Prepare drafts of responses to Offices Actions from the U.S.P.T.O. _
8 Fin up an [sic] U.S. Trademark and Servicemark Forms based on the information

The petitioner submitted payroll chart for the fourth quarter of 2003 which shows wages paid to the
beneficiary and two other employees, but the petitioner did not describe its staffing.

On January 23, 2004, the director requested additional evidence. Specifically, the director requested a copy
of the petitioner’s organizational chart describing its managerial hierarchy and staffing levels. The director
+ . Indicated that the chart should include the names of all éxecutii'es, managers, and supervisor, the number of
employees within each department, and 2 description of Job duties, educational level, annual salaries/wages,
and immigration statug for all employees of the organization, =~

In a response dated February 2, 2004, the petitioner submitted an organizational chart depicting the
beneficiary as branch manager over the “U.S. Patent Division” and “Fuel Cell Division.” The chart also
depicts the beneficiary as manager of each division. The chart shows that one employee serves as “assistant
manager” of both divisions; while the petitionier’s third employee serves as secretary of the fuel cell division
and accountant of the U.g, patent divisjon, : A

The petitioner indicated that the assistant manager is a full-time contractor and is responsible for: )
researching fue] cell related information from the media; (2) communicating with fuel cel] companies to

organizing documents‘and schedules: (2) receiving incoming calls from clients and ass’ociatés;. (3) arranging
and admymstering Paper work; and ) preparing and keeping an accounting report.
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petitioner, reflect that he is responsible for éales, marketing, purchasing and patent application preparation and
non-qualifying duties related to these functions. The director noted that the petitioner had not been able to

Counsel further explains that the petitioner filed the instant petition after the U.S. Patent Office informed the
beneﬁciary that he would require CIS approval in order to apply for the Patent Agent Examination. Counsel
claims that the beneficiary requires the patent agent license in order to legally hire and manage a qualified
employee to ¢Xecute patent preparation services in accordance with the petitioner’s technical service
agreement. Counsel states that the beneficiary “is managing the branch office of [the foreign entity] while
inves_tigating the field of patent application preparation.” Counsel claims that petitioner hired an additional
employee to prepare drafts of Patent applications in February 2004, and would hire a sales manager for the
fuel cell technology Component of the business as of March 1, 2004. Counsel suggests that the director
misunderstood the ben_eﬁciary’s situation, and contends that his job duties “will always be limited to the
cffective hiring, directing and mariaging of [the petitioner’s] employees....In order to €xecute his job
. accordingly, [the beneficiary] must first be authorized by the U.S. government in the specific business

g

AAO will look first to the petitioner’s Job description of the job duties. See 8 CFR.

Counsel’s assertions are not persuasive. When examining the executive or managerial capacity' of the
beneficiary, the

§ 214.2()3)(ii). The Petitioner’s description of the job duties must clearly describe the duties to be
performed by the beneficiary and indjcate whether such duties are in an executive or managerial capacity. /4

Based on the evidence of record, it is evident that the beneficiary allocates the majority of his time to
researching, drafting anq preparing patent applications for an attorney, rather than performing managerial or
executive duties as defined at section 101(a)(44) of the Act. According to the 2004 business‘ plan submitted
with the petition, the petitioner had not yet begun €Xxporting raw materials for fie] cells to Korea or importing

fuel cells from Korea; these activities . were anticipated to begin between June and December 2004, It is
apparent that the petitioner’s only source of income at the time the petition was filed wag from preparation of
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“developing new business.” The definitions of executive and managerial capacity have two parts. First, the .
petitioner must show that the beneficiary Performs the high-level responsibilities that are specified in the
-definitions, Second,. the petitioner must show that the beneficiary primarily performs these specified
responsibilities and does not spend a majority of his or her time on day-to-day functions, Champion World
Ine. v, INS, 940 F.og 1533 (Table), 199] WL 144470 (9t Cir. July 30, 1991). Where an individual is
primarily performing the tasks necessary to produce a product Or'to provide a service, that individual cannot
also primari_ly perform'manageﬁal or executive duties. In the iigstant matter, the petitioner has failed to show
“that non-qualifying duties will not constitute the majority of the beneficiary’s time. Alth_ough counsel claims
that the beneficiary is “purely a manager,” without documentary evidence to support the claim, the assertions
of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counse] do not
constitute evidence, Matter of Obaigbena, 19 I&N Dec: 533, 534 (BIA 1988); Matter of Laureano, 19 1&N

Dec. 1 (BIA' 1983); Matter of Ramirez-Sanc}zez, 17 I&N Dec. 503, 506 (BIA 1980). Rather, when

1108 (E.D.N;Y. ]989); aff'd, 905 F.24 41 (2d. Cir. 1990). It is evident from the record that any managerial
duties performed by the beneficiary at the time of filing were incidental to his responsibility for providing the
© petitioner’s patent application Preparation services. '

The AAO notes that counsel has presented this petition as an amendment of the bcneﬁciary’s previously .
approvéd_ L-1A petition, and only seeks to “broaden the scope” of the beneficiary’s duties, _However, the
- evidence of recorq shows that the beneficiary has been preparing patent applications since January 2003. The
previous petition to ‘extend the beneficiary’s statys was filed in June 2003 (See WAC 03 184 50895).
Counsel’s argument that the beneﬁciary’s responsibility for Preparing patent applicationg represents a
“substantial change in job duties” strongly implies that the petitioner failed to provide an accurate account of
the beneficiary’s actual duties when jt submitted the previous petition opn his behalf. Doubt cast on any aspect

of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the o

remaining evidence offered in Support of the visa petition. Matter of Ho, 19 1&N Dec. 582, 591 (B1A 1988).

On éppeal,"counsc! attempts to mitigate the extent of the'bcneﬁciary’s responsibility for providing the

services of the Organization, suggesting that the beneficiary is merely “Investigating the field of patent

* application preparation” and only seeking to obtain a U.S. Patent Agent license so that he may legally hire

~ and manage additional patent agents. - This argument js not persuasive, as the evidence submitted with the
initial petition cléarly indicates that- the beneﬁéiary had been personally preparing patent applications,

" apparently without the proper license, for a Year prior to the filing of this petition. ‘ .

atent divisio
must establish eligibility at the time of fj ing the nonimmigrant visa petition. A visa petition may not be
approved at a future date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter
of Michelin Tiye Corp., 17 I&N Dec. 248 (Reg. Comm, 1978). The evidence submitted on appeal is not
probative of the beneficiary’s eligibility at the time of filing and will not be considered in this proceeding.
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The petitioner noted thaf CIS approved other petitions that had been previously filed on behalf of this

beneficiary. Each nonimmigrant petition is a Separate record of proceeding with a'separate burden of proof:
each petition must stand on its own individual merits. The prior nonimmigrant approvals do not preclude CIS
from denying an extension petition. See-e.g. Texas A&M Uniy. v. Upchurch, 99 Fed. Appx. 556, 2004 WL
Same unsupported assertions that are contained in the current record, the approval would constitute material
and gross error on the part of the director. The AAO is not tequired to approve applications or petitions
where eligibility has not been demonstrated, merely because of prior approvals that may have been €rroneous,
See, e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988)." It would be
absurd to suggest that CIS or any agency must treat acknowledged €ITOrS as binding precedent.. Sussex Engg.
Ltd v, Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cers, denied, 485 U.S. 1008 (1988).

Furthermorc, the AAO's authority over the service centers is comparable to the relationship between a court _
of appeals and a district court, Even if a service center diréctor had approved the nonimmigrant petitions on
behalf of the beneﬁciary, the AAO would not be bound to follow the contradictory decision of a service
center. Louisigng Phitharmonic Orchestra v. INS; 2000 WL 282785 (ED. La)), aff'd, 248 F.3d 1139 (5th Cir.
2001), cert. denied, 122 §.c. 51 (2001), , ’ o A

"Finally, as noted above, the. evidence contained in the instant record suggests that the petitioner failed to
provide an accurate account of the beneficiary’s duties in its previous request to extend his L-1A status. The
approval of the Previous petition may be subject to revocation based on the évidence submitted with this

petition. See 8 CF.R. §§ 214.2(])(9)(iii) and (iv).

The petitioner ha not submitted evidence on éppeal to overcome the director’s determination that the
beneficiary will not be employed in 3 primarily managerial or executive capacity. For this reason, the appeal
will be dismissed. ' : '

Beyond. the decision- of the director, the record contains conflicting 'information regarding the petitioner’s
ownership which precludes a finding that the U.S. company maintains a qualifying relationship with the
foreign entity pursuant to § CFR. § 214.2(1)(ii)G). The petitioner claims to be a branch office of the
beneficiary’s' foreign employer in Korea. However, the petitioner was incorporated in the State of California.

If the petitioner submits evidence to show that it is incorporated in the United States, then that entity will not
' qualify as "ap - - . office of the same organization housed in' a different location,” sirice that corporation is a

distinct legaj entity separate and apart from the foreign organization. See Matter of M, 8 I&N Dec. 24, 50

The petitioner submitted its 'stock certificate number one and stock transfer ledger, which indicate that the
company issued 60,000 shares of common stock withoyt par value to CNL (Korea) on July 23, 2002 in
exchange for consideration valued at $24,000. The Petitioner submitted the minutes of the first meeting of the
* board of: directors, which indicates tha¢ the company’s directors agreed to issue all 60,000 of jts authorized
shares to the foreign entity for _$60,000._'The,petitioner’s 2004 business plan refers to its president—
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" as the owner of 67 percent of the company’s stock. The petitioner’s 2002;Intema1 Revenue Ser.v.ice (H'{S)_
Form 1 120, U.S. Corporation Income Tax Retumn, indicates at Schedule K, question 4 that the petitioner is 3
subsidiary of Il but indicates at Schedule K, question five that the company i§ 100 percent owned by I
Schedule L of the 2002 Form 1120 indicates the initia] value of the petitioner’s common stock as
$10,000, rather than $24,000 or $60,000 as stated elsewhere in the petitioner’s evidence. It is incumbent upon

lORDER: The appeal is dismissed.



