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the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
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reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.
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under 8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

b -
obegt’P. Wiemann, Director
Administrative Appeals Office



Page 2 WAC-99-124-52125

DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center. An appeal was dismissed by
the Associate Commissioner for Examinations. The matter is again
before the Associate Commissioner on motion to reopen. The motion
will be dismissed.

The petitioner is a gymnastics facility. The beneficiary is a
gymnast competing in the field of aerobic gymnastics/sport
aerobics. The petitioner seeks classification of the beneficiary
under section 101 (a) (15) (O) (i) of the Immigration and Nationality
Act (the "Act"), as an alien with extraordinary ability in
athletics, in order to employ her in the United States as a
gymnastics coach for a period of three years.

The appeal was dismissed on the grounds that the record did not
demonstrate that the proffered position, coaching at a gymnastics
facility, is related to a specific athletic event or events as
required at 8 C.F.R. 214.2(o) (1) (i) and that it does not constitute
continuing in the work of athletic performance at the extraordinary
level as required by the statute.

On motion, the petitioner argues, in part, that the Service,
"proposed the novel idea that extraordinary ability in athletics is
not a prerequisite to being able to coach in that athletic field."

After a review of the record, it must be concluded that the
petitioner has failed to show that the argument satisfies the
requirements of a motion to reopen or a motion to reconsider. The
petitioner’s statement on motion mischaracterizes the decision.
The center director did not £find that the beneficiary lacked
extraordinary ability in athletics and the appeal was not dismissed
on the grounds that athletic ability was not required in athletic
coaching. The decision was based on the regulatory standards for
0-1 classification that require admission to be related to a
specific athletic event(s) and the plain language of the statue
which requires that the alien must seek to enter the United States
to continue work in the area of extraqQrdinary ability. The
petitioner failed to establish that a long-term coaching position
at 1its gymnastics facility was either related to a specific
athletic event or constituted continuing work in the area of
extraordinary ability.

According to 8 C.F.R. 103.5(a) (2), a motion to reopen must state
the new facts to be provided and be supported by affidavits or
other documentary evidence. In order to prevail on a motion to
reopen, the petitioner must establish that the new facts and/or
evidence presented were unavailable at the time the prior decision
was issued. Id.

According to 8 C.F.R. 103.5(a) (3), a motion to reconsider must
state the reasons for reconsideration and be supported by any
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pertinent precedent decisions to establish that the decision was
based on an incorrect application of law or Service policy. In
order to prevail on a motion for reconsideration, a petitioner must
establish that the prior decision rests on an incorrect application
of law, so that the decision "was incorrect based on the evidence
of record at the time of the initial decision." Id. According to
8 C.F.R. 103.5(a) (4), a motion that does not meet applicable
requirements shall be dismissed.

The petitioner has not established that the prior decision rests on
an incorrect application of law or Service policy. Therefore, its
action does not meet the requirements of a motion and it must be
dismissed.

As noted in the appellate decision, the denial of the petition is
without prejudice to the filing of a new petition under alternate
provisions of the Act.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not met that burden.

ORDER: The motion is dismissed.



