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DISCUSSION: The nonimrnigrant visa petition was denied by the 
Director, California Service Center. A subsequent appeal was 
dismissed by the Administrative Appeals Office (AAO) . The matter 
is now before the AAO on motion to reopen. The motion will be 
re j ected. The decisions of the director and the AAO will be 
affirmed. 

The petitioner is an independent film company that seeks to employ 
the beneficiary as a film director for a period of two years. The 
beneficiary is an author, screenplay artist, soundtrack composer, 
actor, graphic designer, and a film director. In a request for 
additional documentation, the director requested consultations 
from an appropriate U.S. peer group such as a labor union and a 
management organization, and a written contract (or summary of the 
terms of a written contract) under which the alien would be 
employed. In response to the request for additional 
documentation, counsel for the petitioner requested an extension 
of time in which to submit a reply. The director denied the 
petition, finding that the petitioner failed to provide the 
requested documentation within the twelve weeks allowed by 
regulation, and that the evidence of record failed to establish 
the beneficiary's eligibility. On motion to reopen, counsel for 
the beneficiary submits a consultation from the Directors Guild of 
America and additional evidence. 

According to 8 C. F.R. § 292.4, appearance as attorney or 
representative in a visa petition proceeding must be filed on the 
appropriate form (G-28) and must be signed by the petitioner. In 
the instant motion, the G-28 was signed by the beneficiary, rather 
than by the petitioner. 

8 C.F.R. § 103.3(a) (2) (v) states: 

Improperly filed appeal - (A) Appeal filed by person or 
entity not entitled to file it ---(I) Rejection without 
refund of filing fee. An appeal filed by a person or 
entity not entitled to file it must be rejected as 
improperly filed. In such a case, any filing fee the 
Service (CIS) has accepted will not be refunded. 

The motion has not been filed by the petitioner, nor by any entity 
with legal standing in the proceeding; but rather, by an attorney 
who has not submitted a properly executed notice authorizing his 
appearance on behalf of the petitioner in this matter. Therefore, 
the motion has not been properly filed and must be rejected. 

The regulation at 8 C.F.R. 5 103.5 (a) (2) states, in pertinent 
part: "A motion to reopen must state the new facts to be provided 
in the reopened proceeding and be supported by affidavits or other 
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documentary evidence." 

Based on the plain meaning of "new," a new fact is found to be 
evidence that was not available and could not have been discovered 
or presented in the previous proceeding. 1 

On motion, the beneficiary has submitted a letter from the 
Directors Guild, a letter from "Cesar Awards, " a printout from an 
internet movie database, an article about the influence of Jorge 
Luis Borges on other artists, an internet listing of Cesar Awards, 
biographical information about the beneficiary found on an 
internet website, a ForeignFilms.com movie rating on Vana Espuma, 
an interview of the beneficiary in a Japanese publication, and 
Yahoo and Google data searches on the beneficiary and his movie, 
Vana Espurna. 

A review of the evidence that the beneficiary submits on motion 
reveals no fact that could be considered "new" under 8 C.F.R. § 
103.5 (a) (2) . The evidence submitted on motion was previously 
available and could have been discovered or presented in the 
previous proceeding. 

It is noted that the evidence submitted on motion is not 
considered "new" and would not be considered a proper basis for a 
motion to reopen. 

ORDER: The motion is rejected. 

1 The word "new" is defined as "1. having existed or been 
made for only a short time . . . 3. Just discovered, found, or 
learned <new evidence> . . . . " WEBSTER'S I1 NEW RIVERSIDE UNIVERSITY 
DICTIONARY 792 (1984) (emphasis in original) . 


