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DISCUSSION: The nonimrnigrant visa petition was denied by the Director, California Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a nightclub, seeking 0-1 classification of the beneficiary as an alien with extraordinary ability in 
the arts under section 10l(a)(l5)(O)(i) of the Immigration and Nationality Act (the Act), in order to employ him 
for one year as a keyboardist and accordionist. 

The director denied the petition, finding that the petitioner had failed to establish that the beneficiary satisfies the 
standards for classification as an alien with extraordinary ability in the arts. 

On appeal, counsel for the petitioner asserts that the director's decision is erroneous and capricious. 

Section lOl(a)(lS)(O)(i) of the Act provides classification to a qualifkd alien who has extraordinary ability in the 
sciences, arts, education, business, or athletics which has been demonstrated by sustained national or international 
acclaim, whose achievements have been recognized in the fxld throua extensive documentation, and who seeks 
to enter the United States to continue work in the area of extraordinary ability. 

The beneficiary is a 54-year old native of Iran and citizen of Germany. According to the evidence on the record, 
the beneficiary has entered the United States on three occasions as a nonimmigrant visitor. The beneficiary last 
entered the United States on July 26, 2002 with authorization to remain until January 25, 2003. The instant 
petition was filed on December 3,2002. 

At issue is whether the petitioner has established that the benef~iary qualifies as an alien with extraordinary 
ability in the arts as defmed in the statute and the regulations. 

8 C.F.R. 5 214.2(0)(3Xii) defines, in pertinent part: 

Arts includes any field of creative activity or endeavor such as, but not limited to, fine arts, visual 
arts, culinary arts, and performing arts. 

Entraordinary ability in the field of arts means distinction. Distinction means a high level of 
achievement in the arts evidenced by a degree of skill and recognition substantially above that 
ordinarily encountered to the extent that a person described as prominent is renowned, leading, 
or well-known in the field of arts. 

8 C.F.R. § 214.2(0)(3)(iv) states that in order to qualify as an alien of extraordinary ability in the arts, the alien 
must be recognized as being prominent in his or her field of endeavor as demonstrated by the following: 

(A) Evidence that the alien has been nominated for, or has been the recipient of, significant 
national or international awards or prizes in the particular field such as an Academy Award, an 
Emmy, a Grammy, or a Director's Guild Award; or 

(B) At least three of the following forms of documentation: 

(1) Evidence that the alien has performed, and will perform, services as a lead or 
staning participant in productions or events which have a distinguished reputation as 
evidenced by critical reviews, advertisements, publicity releases, publications, 
contracts, or endorsements; 
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(2) Evidence that the alien has achieved national or international recognition for 
achievements evidenced by critical reviews or other published materials by or about 
the individual in major newspapers, trade journals, magazines, or other publications; 

(3) Evidence that the alien has performed, and wiU perform, in a lead, starring, or 
critical role for organizations and establishments that have a distinguished reputation 
evidenced by articles in newspapers, trade journals, publications, or testimonials; 

(4) Evidence that the alien has a record of major commercial or critically acclaimed 
successes as evidenced by such indicators as title, rating, standing in the field, box 
office receipts, motion picture or television ratings, and other occupational 
achievements reported in trade journals, major newspapers, or other publications; 

(5) Evidence that the alien has received sigruficant recognition for achievements from 
organizations, critics, governmental agencies, or other recognized experts in the field in 
which the alien is engaged. Such testimonials must be in a form which clearly indicates 
the author's authority, expertise, and knowledge of the alien's achievements; or 

(6) Evidence that the alien has either commanded a high salary or will command a high 
salary or other substantial remuneration for services in relation to others in the field, as 
evidenced by contracts or other reliable evidence; or 

(C) If the criteria in paragraph (0)(3)(iv) of this section do not readily apply to the beneficiary's 
occupation, the petitioner may submit comparable evidence in order to establish the beneficiary's 
eligibility. 

In response to a request for additional evidence and on appeal, counsel for the petitioner implies that the criteria at 
8 C.F.R. 8 214.2(0)(3)(iv) are inapplicable to Middle Eastern musicians. The petitioner failed to establish his 
eligibility under three of the six criteria or to submit comparable evidence of eligibility under the regulations. 
After a careful review of the entire record, it is concluded that the petitioner has not shown that the beneficiary is 
a person of extraordinary ability. 

The beneficiary has neither been nominated for, nor has he been the recipient of any significant national or 
international awards or prizes in his field of endeavor. 

Evidence that the alien has performed, and will perform, services as a lead or starring participant in productions 
or events which have a distinguished reputation as evidenced by critical reviews, advertisements, publiciry 
releases, publications, contracts, or endorsements. 

For criterion number one, the petitioner provided one article and one publicity release that were published in a 
weekly periodical called Javcuuzn. Both the article and the publicity release are about the beneficiary and his 
restaurant in Germany. The petitioner failed to establish that the beneficiary has and will perform in productions 
or events that have a distinguished reputation. 

Evidence that the alien has achieved national or international recognitionfor achievements evidenced by critical 
reviews or other published materials by or about the individual in major newspapers, trade journals, magazines, 
or other publications. 

For criterion number two, the petitioner provided two items that were published in Javanan (described above). 
The petitioner failed to establish that the beneficiary has earned a position of prominence in his field by virtue of 
his achievements in the arts. The article and publicity release about the beneficiary's restaurant are not evidence 
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that the beneficiary has achieved national or international acclaim for his achievements in the field of 
keyboarding and accordion playing. 

Evidence that the alien has pelformed in a lead, stam-ng, or critical role for organizations and establishments 
that have a distinguished reputation evidenced by articles in newspapers, trade journals, publications, or 
testimonials. 

For criterion number three, counsel for the petitioner asserts that the beneficiary plays a critical part "within the 
industry" and for the petitioner. The record is unclear as to whether the beneficiary has already begun work for 
the petitioner. Regardless, the petitioner failed to establish that the petitioner's nightclub has a distinguished 
reputation. The petitioner provided testimonials that state that the beneficiary performed at the coronation of the 
former Shah of Iran. The petitioner submitted no objective documentation such as news articles, a program of 
events, or other contemporaneous documentation supporting these assertions. Even if the petitioner had 
substantiated this, one performance is insufficient evidence of sustained national or international acclaim as 
required by the statute. 

Evidence that the alien has a record of major commercial or critically acclaimed successes as evidenced by such 
indicators as title, rating. standing in the field . . . and other occupational achievements reported in trade 
journuls, major newspapers, or other publications. 

No evidence was submitted in relation to this criterion. 

Evidence that the alien has received significant recognition for achievements from organizations, critics, 
governmental agencies, or other recognized experts in the field in which the alien is engaged. Such testimonials 
must be in a form which clearly indicates the author's authority, expertise, and knowledge of the alien's 
achievements. 

The petitioner submitted five testimonials. The testimonials written by a representative of Pars Television 
Network and Iran T.V. Network failed to indicate the authors' authority, expertise and personal knowledge of the 
beneficiary's work and will not be considered. The majority of the testimonials are virtually identical and they 
are all general and conclusory. The testimonials are insufficient evidence that the beneficiary satisfies this 
criterion. 

Evidence that the alien has either commanded a high salaly or will command a high salary or other substantial 
remuneration for services in relation to others in the field, as evidenced by contracts or other reliable evidence. 

The record contains no evidence that the beneficiary has commanded a high salary. The petitioner failed to 
submit salary surveys so that the proffered wage could be evaluated. The beneficiary does not satisfy this 
criterion. 

The American Federation of Musicians of the United States and Canada issued a favorable consultation letter on 
behalf of the beneficiary. Consultations are advisory in nature and are not binding on CIS. 8 C.F.R. § 
214.2(0)(5)(i)(D). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


