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The record contains the following evidence to support the applicant's claim that 
development of foreign 
India u a l i f i e s  under the Act as 

A December 23, 2002, letter f r o m  of ~ n g i n e e r i n ~  stating 
that the applicant became an employee o m i n  January 2002, that Cendura is an 
American corporation incorporated in the stafe of Delaware in January 2002, and that 

m s  engaged in development of software products using U.S. and Indian technical 
resources. 

A December 27, 2002 letter from-w of 
that is a subsidiary o ,  and th 
product development and localization and will work and Asia Pacific region 
customers to help develop business. 

A Certificate of Incorporation signed b Y m 1 n c o r p o r a t o r ,  reflecting that 
a s  incorporated in the state of Delaware on January 2,2002. 

A Statement and Designation by Foreign Corporation, filed in California on January 23. - ,  

2002, stating that s principal office is located in Mountain View, 
California. 

The Articles of Association of-dia, dated October 25, 2002, reflecting that 
dia and operating 
Directors of the 

. Their addresses 

A July 30, 2003, stating that he is the Managing Director of 
Cendura India, and tha was inco orated in October 2002 under the laws 
of India. The affidavit additionally states tha is the parent company of Cendura 
India, tha-s a leader in the management and support of distributed applications 
software, andthat the applicant will work-fo-Gdia in the same capacity as he 
presently holds f o r  * 

An August 5,2003 affidavit b he is the Chairman and Chief 
the ultimate parent company of 

all in that more than 50% of its 
shareholders are U.S. citizens or U.S. corporateflegal entities." The affidavit states 
fiu-ther that I s  "a leader in the management and support of distributed 
applications software," and that the applicant "will be assigned t- in 

I n d i a  for an extended period(s) of up to two (2) years, commencing August 
10,2003 and ending August 10,2005, in the same capacity as he presently occupies." 



dia share certificates reflecting tha 
Id or transferred 90,000 of their shares to 9 n January 7, 2003, 

and that they sold or transferred 9,000 and 1,000 of their shares to Cendura on July 8, 

An application for foreign collaboration, filed b-in India on January 22, 2003. 
proposed activities are listed as "carrying on the business of software 

development, providing consultancy and other services, communication and information 
services, and providin 
services." The application li 
of acquisition of 10,000 shar 
ratio of 9,000 and 1,O 
capital of Rs. 1 .OO lakh i 

An April 4,2003, Reserve Bank of India document reflecting that 10,00- 
equity shares were transferred fi-om resident to non-resident shareholders, and that the 

t "approved the foreign equity participation in the equity capital of 
Pvt. Ltd. Hyderabad (CSPL) up to 100% b 

U.S.A. (CCUSA)." 

A July 7, 2003, Reserve Bank of India document gving final approval to the transfer of 
10,000 equity shares fi-om resident to non-resident shareholders. The document states, 
amongst other things, that, "the shares to be acquired by CCUSA shall not be sold, 
transferred gifted or disposed off [sic] in any manner except in terms of the extant [sic] 
regulations issued 1 notified by the Reserve Bank of India under the Foreign Exchange 
Management Act 1999 ." 

In Matter of Warrach, 17 I&N Dec. 285,286-87 (BIA 1979), the Board of Immigration Appeals stated: 

[Wlhen it is shown that 5 1 percent or more of the stock of the employer corporation is owned 
by a foreign f m ,  such firm is a "foreign corporation7' within the meaning of section 316(b). 
The fact that a finn is incorporated under the laws of a state of the United States does not 
necessarily determine that it is an American firm or corporation. The nationality of such fm 
would be determined by the nationality of those persons who own more than 51 percent of 
the stock of that firm. 

Citizenship and Immigration Services (CIS) Interpretations 3 16.1(4)(iii) states: 

(iii) [Wlhen no one American firrn or corporation controls the employing foreign 
corporation through direct ownership of more than 50% of its stock, the foreign 
corporation cannot be regarded as a "subsidiary" of an American firm or corporation 
for purposes of current section 316(b), even though all of the stock of the foreign 
corporation is actually owned by American firms or corporations. 



, The fact that a firm is incorporated under the law of a state of the United States does not 
necessarily determine that it is an American firm or corporation. The nationality of the firm is 
determined by the nationality of those persons or corporations who own more than 50 percent 
of the stock of that fm. 

The AAO fmds that the applicant has established t h a w  incorporated in Delaware and that its office 
is based in California3 However, based upon a thorough review of the record, the AAO finds that the - 
applicant has failed to establish t h a a m e e t s  the definition of an American firm or corporation engaged 
in the development of foreign trade and commerce of the United States. The AAO finds that the applicant has 
also failed to establish that-dia is a subsidiary of Cendura as defined by the Act, or that Cendura 
India is engaged in the development of foreign trade and commerce of the United States. 

The AAO notes that the record contains no evidence to establish the nationality of the owners o-r 
to substantiate the claim that 51% or more o- ownership is made up of U.S. citizens or U.S. 

contains no evidence to establish the 
ia. The AAO notes further that despite 

to indicate that controls 
ia existed and was incorporated in 

ate as an Indian company. The AAO 
ontract evidence to establish his 

employment wit- terms of his employment wit The applicant additionally failed to 
provide evidence to establish t h i s  actually engaged in software product development in India, or 
that the engagement in such business would, in this case, constitute the development of foreign trade and 
commerce of the United States. 

Accordingly, the AAO finds that the applicant has failed to establish that he qualifies for benefits under 
section 3 16(b) of the Act. The appeal will be dismissed accordingly. 

ORDER: The appeal is dismissed 


