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DISCUSSION: The application to preserve residence for naturalization purposes was denied by the Field
Office Director, Sacramento, California. The matter is now before the Administrative Appeals Office (AAO)
on appeal. The appeal will be dismissed, and the N-470 application will be denied.

The applicant seeks to preserve her residence for naturalization purposes pursuant to section 316(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1427(b), as a lawful permanent resident who is
employed abroad under contract with the Government of the United States.'

The field office director determined that the applicant was not eligible under section 316(b) of the Act
because: (1) she failed to establish that her employment at Chili's Grill & Bar on a United States military base
in Japan constitutes employment by, or under contract with, the Government of the United States; and (2) she
failed to establish that she was physically present in the United States for a continuous period of at least one
year after being lawfully admitted for permanent residence in the United States.

On appeal, the applicant asserts that, because the Chili's Grill & Bar operates on a naval base under a contract
with the United States, her employment qualifies as employment under contract with the Government of the
United States. The applicant also asserts that the record establishes that she was physically present and
residing in the United States from April 19, 2002 until August 1, 2004, a period of approximately two years
and four months.

Section 316(b) of the Act provides, in pertinent part that:

[Albsence from the United States for a continuous period of one year or more during the
period for which continuous residence is required for admission to citizenship (whether
preceding or subsequent to the filing of the application for naturalization) shall break the
continuity of such residence except that in the case of a person who has been physically
present and residing in the United States after being lawfully admitted for permanent
residence for an uninterrupted period of at least one year and who thereafter, is employed by
or under contract with the Government of the United States . . . no period of absence from the
United States shall break the continuity of residence if-

(1) prior to the beginning of such period of employment (whether such period begins
before or after his departure from the United States), but prior to the expiration of one

' It is noted that the applicant originally sought to preserve her residence for naturalization purposes as a
missionary pursuant to section 317 of the Act, 8 U.S.C. § 1428. However, in her response to the field office
director's request for evidence, the applicant submitted an amended Form N-470 indicating that her absence
from the United States is now due to her employment by a United States Government contractor. The
applicant apparently left the missionary service upon arriving in Japan and accepted the position described in
the response to the request for evidence. Accordingly, as the field office director considered this change in
employment, the AAO will likewise consider the applicant's purported employment by a United States
contractor in adjudicating the instant appeal.
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year of continuous absence from the United States, the person has established to the
satisfaction of the Attorney General [now Secretary, Homeland Security,
“Secretary”] that his absence from the United States for such period is to be on behalf
of such Government, . . . and

(2) such person proves to the satisfaction of the Attorney General [Secretary] that his
absence from the United States for such period has been for such purpose.

The first issue in the present matter is whether the applicant has established that she is employed by or under
contract with the Government of the United States.

In response to the field office director's request for evidence, the applicant asserts that she is employed abroad
at a Chili's Bar & Grill restaurant inside the United States naval base in Yokosuka, Japan. The applicant
submitted a letter dated January 31, 2008 from the commander of the Morale, Welfare and Recreation
Department indicating that the applicant is employed by Hasmore Ltd./Golden Gate K K., which operates the
Chili's restaurant. The letter also indicates that the applicant's employer provides the restaurant services under
a contract with the United States Government. The applicant claims that the Chili's restaurant is accessible
only to United States official personnel or their guests on the naval base. The general public in Japan is not
able to eat at the restaurant unless accompanied by those with access to the naval base.

On May 1, 2008, the field office director denied the petition. The field office director concluded that the
applicant's description of her employment at the Chili's restaurant did not establish that her absence from the
United States will be on behalf of the United States Government.

On appeal, the applicant asserts that her employment by Chili's on the naval base constitutes employment
under contract with the United States Government. The applicant submitted a letter from Chili's Bar & Grill
in which the representative director described the restaurant's relationship with the United States Navy as
follows:

Chili's Hasmore LTD/Golden Gate K.K. is (a new restaurant as of December 2007) operating
under direct military contract with the [Morale, Welfare and Recreation Department] of the
US Navy. This restaurant is located on US government property (Yokosuka Navy Base) and
is controlled jointly between the [Morale, Welfare and Recreation Department] and our
company. Profits are shared and used to fund the [Morale, Welfare and Recreation
Department] projects and activities for the Navy.

The applicant also submitted an undated letter from the Morale, Welfare and Recreation Department which
indicates that the restaurant is "operated under contract with [Morale, Welfare and Recreation Department]
Commander Fleet." However, the applicant did not submit a copy of the contract or provide any details other
than to claim the restaurant must share profits with the United States Navy in exchange for the right to operate
inside the naval base.
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Upon review, the applicant's assertions are not persuasive in establishing that her employment at Chili's Grill
& Bar on a United States military base in Japan constitutes employment by, or under contract with, the
Government of the United States.

In this matter, the applicant appears to be employed by a private company which has been granted permission
by the United States Navy to operate a restaurant on a naval base in Japan accessible only by official United
States personnel and their families and guests. The apparent cost to the restaurant owner of being afforded
this privilege is an obligation to share profits with the United States Navy, which are purportedly used to fund
other recreational programs. It is concluded that the applicant's employment by Chili's as described in the
application does not constitute employment by or under contract with the Government of the United States
within the meaning of section 316(b) of the Act.

The phrase "under contract” is not defined in the Act. However, pertinent precedent decisions addressing this
section have indicated generally that one need not establish that he or she is a civil servant, member of the
armed services, or a permanent employee of the United States Government in order to satisfy this criterion.
See Matter of M-J, 8 1&N Dec. 520 (Reg. Comm. 1960). Instead, the Immigration and Naturalization
Service, now United States Citizenship and Immigration Services (USCIS), noted that "indirect"
compensation of employees or contractors by the United States Government may be used to establish that an
applicant is employed abroad by, or under contract with, the Government of the United States. Id. at 522 (an
alien studying abroad under a Public Health Service fellowship award is eligible to preserve residence for
naturalization purposes as a person employed by or under contract with the United States Government); see
also Matter of R-, 4 I&N Dec. 196 (Comm. 1950). It is the payment of compensation by the United States,
and not the identity of the actual employer, which may be used to satisfy the criterion.

In this matter, it has not been established that the applicant's employment by Chili's will result in her
compensation, directly or indirectly, by the Government of the United States. While Chili's has apparently
signed a contract with the United States governing its operation of a restaurant on the naval base, it has not
been established that the United States Government remits any funds to Chili's which will be ultimately
passed through to its employees, including the applicant. To the contrary, it appears that Chili's has secured
permission to operate a restaurant on a naval base and that revenues generated by Chili's will be paid, in part,
to the United States Government as payment for its restaurant operation privileges. Thus, neither Chili's nor
its workers have been hired to provide services to the United States Government, and it has not been
established that the applicant's employment in Japan constitutes employment by, or under contract with, the
Government of the United States.

Accordingly, the application may not be approved, and the appeal shall be dismissed.
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The burden of proof is on the applicant to establish eligibility for the benefit sought. Section 291 of the Act, 8
U.S.C. § 1361. The applicant has failed to meet her burden of proof in the present matter. The appeal will
therefore be dismissed, and the application will be denied.”

ORDER: The appeal is dismissed. The application is denied

’It is noted that the field office director also denied the application for failure to establish to that the applicant
was physically present in the United States for a continuous period of at least one year after being lawfully
admitted for permanent residence in the United States. Upon review, the AAO disagrees with the field office
director, and this determination shall be withdrawn. The record establishes that it is more likely than not that
the applicant was physically present and residing in the United States from April 19, 2002 until August 1,
2004, a period of approximately two years and four months.



