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DISCUSSION: The application was denied by the District Director, 
San Antonio, Texas, and is now before the Associate Commissioner 
for Examinations on appeal. The appeal will be dismissed. 

The record reflects 
in Mexico. 195/ was bor 

app  cant's mother, was born in 1930 
in Mexico and never tes citizen. The 
applicant's parents married each other on April 30, 1973. The 
applicant claims that he acquired United States citizenship at 
birth under § 301 (g) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 1401(g). 

The district director determined the record failed to establish 
that the applicant's United States citizen parent had been 
physically present in the United States or one of its outlying 
possessions for 10 years, at least 5 of which were after age 14, as 
required under § 301 (g) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 1401(g), at the time of the applicant's birth. 

On appeal, the applicant submitted a marriage certificate issued in 
1973 reflecting that his parents married each other on April 30, 
1951 instead of 1973 as indicted on the document issued in 1986. 

The applicant also submitted an undated letter from his father 
discussing some of the places he worked in Michigan including 
Saginaw and in Milwaukee, Wisconsin. The applicant indicated that 
many of the places that his father worked did not withhold social 
security taxes and they paid his fattier in cash. The applicant 
submitted the same documentation on appeal that was previously 
reviewed by the district director. 

Montana v. Kennedy, 278 F.2d 68, affd. 366 U.S. 308 (1961), held 
that to determine whether a person acquired U.S. citizenship at 
birth abroad, resort must be had to the statute in effect at the 
time of birth. Section 301 (g) of the Act was in effect at the time 
of the applicant's birth. 

Section 301(g) of the Act in effect prior to November 14, 1986 
provides, in pertinent part, that a person born outside the 
geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a 
citizen of the United States who, prior to the birth of such 
person, was physically present in the United States or its outlying 
possessions for a period or periods totalinq not less than 10 
years, at least 5 of which were after attaining the age 14 years, 
shall be nationals and citizens of the United States at birth. 

The district director noted that the applicant's sister, born five 
and one-half years after the applicant, was issued a certificate of 
citizenship based on the father's social security records and birth 
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certificate. The district director noted that the social security 
records regarding the father's earnings between 1946 and 1979, when 
the father testified that he resided in Mexico but he worked in the 
United States and went back and forth between Mexico and the United 
States, reflected earnings of less than $1500 per year. The 
district director concluded that the applicant's father was 
physically present for no more that two years and seven months 
during that time and he was not physically present for a total of 
more than 8 years prior to the applicant's birth. The previously 
reviewed documentation submitted on appeal fails to overcome that 
conclusion. 

8 C.F.R. 341.2(c) states that the burden of proof shall be on the 
claimant to establish the claimed citizenship by a preponderance of 
the evidence. 

The applicant has not met this burden of establishing his father 
had been physically present in the United States a total of 10 
years, 5 of which were after the age 14. Accordingly, the appeal 
will be dismissed. 

ORDER: The appeal is dismissed. 


