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DISCUSSION: The application was denied by the Acting District
Director, Miami, Florida, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
sustained. '

The record reflects that the applicant was .born on Nov 15,
1985, in Germany. The applicant’s father,ﬂwas
born in Colombia in December 1956 and became a naturalized U.S.
citizen on April 17, 1986. The applicant’s mother,
was born in November 1946 in Spain and never became a United States
citizen. The applicant’s parents married each other on December 6,
'1985. The applicant’s parents were divorced on April 18, 2000. The
applicant was lawfully admitted for permanent residence on October
15, 1986. The applicant claims eligibility for a certificate of
citizenship under section 321 of the Immigration and Nationality
Act (the Act), 8 U.S.C. 1432.

The acting district director reviewed the divorce decree in the
record and noted that the Court placed the applicant’s primary
residence with her mother. The acting district director determined
that the applicant did not become a U.S. citizen because she was in
the legal custody of her mother, who did not naturalize. The acting
district director denied the application accordingly. :

On appeal, the applicant disagrees with that decision. The
applicant also requests oral argument. 8 C.F.R. 103.3(b) provides
that the affected party must explain in writing why oral argument
is necessary. The Service has the sole authority to grant or deny
a request for oral argument and will grant such argument only in
cases which involve unique factors or issues of law which cannot be
adequately addressed in writing. In this case, no cause for oral
argument is shown. Consequently, the request is denied.

Section 321 of the Act was repealed on February 27, 2001. An
applicant who was over the age of 18 on that date is ineligible to
obtain the new benefits of the ¢child Citizenship Act (CCA) of 2000,
Pub.L. 106-395, which allows for the naturalization of "at least
one parent" to suffice while the child is under the age of 18. The
applicant was 16 years old on February 27, 2001, and eligible for
the benefits of the CCA. _

Section 320(a) of the Act, effective on Fébruary 27, 2001,
provides, in part, that a child born outside of the United States
automatically becomes a citizen of the United States when all of

the following conditions have fulfilled:

(1) At least one parent of the child is a citizen of the
United States, whether by birth or naturalization.

(2) The child is under the age of eighteen years.
(3) The child is residing in the United States in the

legal and physical custody of the citizen parent pursuant
to a lawful admission for permanent residence.
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(b) Subsection (a) shall apply to a child adopted by
United States citizen parent if the child satisfies the
requirements applicable to adopted children under section
101 (b) (1) . . ’

In Matter of Fuentes, 21 I&N Dec. 893 (BIA 1997), the Board stated
‘the following: "Through subsequent discussions, [the interested
agencies] have agreed on what we believe to be a more judicious
interpretation of section 321(a). We now hold that, as long as all
the conditions specified in section 321 (a) are satisfied before the
minor’s 18th Dbirthday, the order in which they occur is
irrelevant." -

In Matter of Fuentes, the applicant was born in 1960, was lawfully
admitted for permanent residence in 1968, the parents divorced in -
1972, the mother was granted legal custody and the mother
naturalized in 1976 when the applicant was 16 years old. When the

matter was decided by the Board of Immigration Appeals (the Board),

the applicant was 36 years old. The Board concluded that the

applicant was residing in the United States in lawful status at the

time his mother was naturalized. Former section 321 of the Act

provided, in part, at (5): Such child is residing in the United
‘States pursuant to a lawful admission for permanent residence at

the time of the naturalization of the last parent....

The present record establishes that (1) the applicant’s father
became a naturalized U.S. citizen when the applicant was five
months old, (2) the applicant’s parents were married and living
together when the applicant’s father naturalized, (3) the applicant
became the beneficiary of an approved visa petition filed by her
father, and (4) the applicant was residing in the United States in
her father’s legal custody as a lawful prermanent regident when her
father naturalized.

Following Fuentes, all the requirements of section 320 of the Act
were satisfied.before the applicant reached the age of 18 vyears.
The applicant was residing in the United States in the legal and
physical custody of the citizen parent pursuant to a lawful
admigssion for permanent residence when her father naturalized in
1986. The fact that her parents divorced 15 years later is not
material in this matter.

Therefore, the appeal will be sustained, and the acting district
director’s decision will be withdrawn. ‘

ORDER : The appeal is sustained. The acting district
: director’s decision is  withdrawn, and the
application is approved. '



