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DISCUSSION: Thé application was denied by the District Director,
Houston, Texas, and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The applicant was borm. on December 31, 1985, in China. The
applicant’s father, was born in China in 1960 and became a
naturalized U.S. citizen on August 18, 2000. The applicant’s
mother, was born in China in December 1959 and became a
naturalized U.S. citizen on August 18,  2000. The applicant’s
parents married each other on February 5, 1985. The applicant was
admitted to the United States in March 1991 as a J-2 nonimmigrant.
The applicant is seeking a certificate of citizenship under section
322 of the Immigration and Nationality Act (the Act), 8 U.S.cC.
1433.

The district director reviewed the record and concluded that the
applicant was not residing outside the United States and had not
been lawfully 'admitted for permanent residence. The district .
director then denied the application accordingly.

On appeal, the applicant’s father states that the applicant was
admitted to the United States to live with them when she was 4
years old. The applicant’s father indicates that they had sought
their daughter’s permanent residence status but were told that
there was "no suitable mechanism" for her to obtain an alien
registration card until her parents become naturalized U.s.
citizens..

Sections 320 and 322 of the Act were amended by the child
Citizenship Act of 2000 (CCA), and took effect on February 27,
2001. The CCA benefits all persons who have not yet reached their
18th birthdays as of February 27, 2001. The applicant was 15 vears
and 2 months old on February 27, 2001. Therefore, she is eligible
for the benefits of the CCA.

Section 322 of the Act, in effect on February 27, 2001, provides
that: : :

(a) A parent who is a citizen of the United States may
apply for naturalization- -on behalf of a child born
outside of the United States who has not acquired
citizenship automatically under section 320. The Attorney
‘General shall issue such a certificate of citizenship to
such pareﬁt upon proof, to the satisfaction of the
Attorney General, that the following conditions have been
fulfilled: '

(1) At least one parent is a citizen of the United
States, whether by birth or naturalization.
|

|
(2) The United States citizen parent-
|
(A) has been physically present in the United

State% or its outlying possessions for a



period totaling not less than five years, at
least two of which were after attaining the
age of fourteen years; or

(B) 'has a citizen parent who has been
physically present in the United States or its
outlying possessions for a period or periods
totaling not less than five years, at least
two of which were after attaining the age of
fourteen years. :

(3) The child is under the age of 18 years.

(4) The child is residing outside of the United Statesg in
the legal and physical custody of the citizen parent, is
temporarily present in the United States pursuant to a
lawful admission, and is maintaining such lawful status.

(b) Upon approval of the application (which may be filed
from abroad) and, except as provided in the last sentence
of section 337(a), upon taking and subscribing before an
officer of the Service within the United States to the
oath of allegiance required by this Act of an applicant
for naturalization, the child shall become a citizen of
the United States and shall be furnished by the Attorney
General with a certificate of citizenship.

(c) Subsections” (a) and (b) shall apply to a child
adopted by a United States citizen parent if the child
satisfies the requirements applicable to adopted children
under section 101 (b) (1).

The applicant ‘was admitted to the United States as a J-2
nonimmigrant in March 1991 with authorization to remain until
September 11, 1993.

The present Act requires that the child be in the United States
pursuant to a lawful admission, and be maintaining such lawful
status. The applicant has failed to satisfy that requirement.

Section 321 of the Act was repealed on February 27, 2001. For
applicants who acquired citizenship automatically under old section
321 of the Act bon or before February 26, 2001, the Service sghall
continue to process applications under those provisions as in
effect before the CCA took effect. '

Section 321 (a) of the Act provides a child born outside of the
United States of alien parents, or of an alien parent and a citizen
parent who has subsequently lost citizenship of the United States,
becomes a citizen of the United States upon fulfillment of the

following conditions:

(1) The naturalization of both parents; or




(2) The| naturalization of the surviving parent if
one of the parents is deceased; or

(3) The| naturalization of the parent having legal
custody | of the child when there has been a legal
separation of the parents or the naturalization of
the mother if the child was born out of wedlock and
the paternity of the child has not been established
by legitimation; and if-

(4) Such naturalization takes place while said child
is under the age of 18 years; and

(5) Such child is residing in the United States
pursuant to a lawful admission for permanent
residenqe at the time of the naturalization of the
parent last naturalized under clause (2) or (3) of
this subsection, or thereafter begins to reside
permanently in the United States while under the age
of 18 years. :
|

The record establishes that (1) the applicant’s parents became
naturalized U.Q. citizens prior to her 18th birthday, and (2) she
was residing in the United States in her parent’s legal custody as
when they naturalized. However, the applicant was not lawfully
admitted for permanent residence when section 321 of the Act was
repealed on February 27, 2001. Therefore, she is ineligible for
that benefit.

However, the apﬁlicant still has until December 30, 2003, to become
lawfully admitted for permanent residence in order to satisfy the
requirements of section 320 of the Act.

8 C.F.R.i34l.2(é) provides that the burden of proof shall be on the
claimant to estéblish.the claimed citizenship by a preponderance of
the evidence. Therefore, the appeal will be dismissed.

ORDER: The appeal is dismissed.




