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motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, 
except that failure to file before this period expires may be excused in the discretion of the Service where it is 
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DISCUSSION: Tbe application was denied by the Acting District 
Director, Hodston, Texas, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
sustained. 1 

The record reflects that the applica gust 12, 1939, 
in Mexico. T was born in 
Mexico in 191 
was born in 
mother marrie Mexico on 
March 16, 1 under the 
provisions of section 301 [&) of the Immigration and Nationa1i.t~ Act 
(the Act), 8 U.S.C. 1401 (g) . 

The acting district director determined the record failed to 
establish thae the applicant's United States citizen parent had 
been physically present in the United States or its outlying 
possessions for a period of 10 years, at least 5 of which were 
after the age of 16 years. The district director then denied the 
application accordingly under the provisions of section 301(g) of 
the Act. The applicant provided no comments on appeal. 

Since the applicant was born in 1939, he was not subject to the 
provisions of section 301(g) of the Act. The acting district 
director's decision will be withdrawn, and the matter will be 
adjudicated de novo. 

The citizenship of a person born outside the United States is 
determined by the statutes and law in existence at the time of the 
person's birth. Matter of B--, 5 I&N Dec. 291 (BIA 1953), overruled 
on other grounds; Matter of M--, 7 I&N Dec. 646 (BIA 1958); Montana 
v. Kennedy, 238 F.2d 68 (7th Cir. 19601, aff'd, 366 U.S. 308 
(1961). ~lthough subsequently repealed, section 1993 of the Revised 
Statutes (R.S. section 1993), which incorporated the Act of Feb. 
10, 1855 (10 Stat. 604), was in effect at the time of the 
applicant's birth in 1939. 

R.S. section 1993 was amended by the Act of May 24, 1934 (48 Stat. 
797) which provided, in part, that: 

Any child hereafter born out of the limits and 
jurisdiction of the United States, whose father or mother 
or both at the time of the birth of such child is a 
citizen of the United States, is declared to be a citizen 
of the United States; but the rights of citizenship shall 
not descend to any such child unless the citizen father 
or citizen mother, as the case may be, has resided in the 
United States previous to the birth of such child. In 
cases wherie one of the parents is an alien, the right of 
citizenshilp shall not descend unless the child comes to 
the ~niteq States and resides therein for at least five 
years cont~nuously immediately previous to his eighteenth 
birthday, gnd unless, within six months after the child's 
twenty-firlst birthday, he or she shall take an oath of 
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allegiancie to the United States of America as prescribed 
by the Iqmigration and Naturalization Service. 

Before the ~dtionality Act of 1940 (NA 1940), there was no 
definition of the term "residencen and no specification as to its 
nature or duration. The administrative authorities read the statute 
generously, an$ ruled that a temporary abode in the United States 
by the citized parent or parents was sufficient compliance, even 
though such abode was concededly a temporary visit. It is the 
settled administrative policy that the prior residence requirement 
is satisfied for persons born prior to January 13, 1941, effective 
date of NA 1940, if the citizen parent or parents had a temporary 
sojourn in the United States prior to the child's birth. Matter of 
el 6 I&N Dec. 1 (A.G. 1954), held that two visits to the United 
States by a United States citizen parent prior to the birth of her 
children, one for 2 days and the other for a few hours, are held to 
satisfy the residence requirement. 

The record contains the mother's delayed certificate of birth and 
her baptismal certificate reflecting that she was baptized on 
October 22, 1919, in Houston, Texas. The record also contains her 
employment records which reflect that she commenced working in 
1937. ~ollowing Matter of V - - ,  this evidence establishes that the 
applicant's mather satisfied the residence requirement of RS 
section 1993. 

I 

The record allso contains the application of the applicant's 
brother, who was born on June 15, 1937. Juan was subject to 
the same provisions as the present applicant. Juan's application 
was approved iln June 1958, and he was issued a certificate of 
citizenship. 

I 

The two applications indicate th rrived in the 
United States In 1944 as U.S. ci t, b was 
5 years old at entry. A third b r o t h e r w h o  was orn after 
January 13, 1941 under NA 1940, had to obtain a Mexican passwort 
and was admitt migrant (unmarried child b6rn in a 
quota country) resided in the United States for the 
required peri ~ v e  years prior to their 18th birthdays, 
thereby satisfyiing the retention requirements of RS section 1993- in 
effect at the time of their births. 

8 C.F.R. 341.2 (~c) states that the burden of proof shall be on the 
claimant to establish the claimed citizenship by a preponderance of 
the evidence. Fhe applicant has shown that he acquired United 
States citizenslhip at birth under RS section 1993. Therefore, the 
appeal will be sustained. 

ORDER : The ppeal is sustained, The acting district 
direc or's decision is withdrawn and the 
appli ation is approved. 1 I 


