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DISCUSSION: The application was denied by the Acting District
Director, Miami, Florida, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
sustained. | '

The record reflects that the applicant was born on June 12, 1985,
in Iran. The applicant’s father, I > born in
Iran in 1952 and became a naturalized U.S. citizen on April 29,
1997, when the applicant was 11 years old. The applicant’s mother,
ﬂ wag born in 1957 in Iran and never became a
United States citizen. The applicant’s parents divorced on January
27, 1988, in Iran, remarried each other on July 7, 1990, and
divorced again, in Iran on April 21, 1991, when the applicant was
5 years and 8 months old. The applicant was lawfully admitted for
permanent re81dence on February 28, 1991. She seeks a certificate

of citizenship under gection 321 of the Immigration and Nationality
Act (the Act), 8 U.S.C. 1432.

The acting district director determined the record failed to
establish that the applicant was in the legal custody of her father
when her father naturallzed and denled the application accordingly.

Oon appeal the appllcant s father states that the applicant has
been in his custody since she was seven years old. The applicant
provides evidence of Iranian rules and regulations related to the
family which 1nd1cates that a child’s mother has preference to take
care of a child from his birthday until two years old. After this
period, the father has preference for custody of a child, but about
(the custody) of female children, the mother has preference for
custody up to seven yvears from the birthday.

Section 321 of the Act was repealed on February 27, 2001. An
applicant who was over the age of 18 on that date is 1ne11g1ble to
obtain the new beneflts of the Child Citizenship Act (CCA) of 2000,
Pub.L. 106-395,! which allows for the naturalization of "at 1east
one parent" to suffice while the child is under the age of 18. The
CCA provides beneflts only to those persons who had not yet reached
their 18th blrthday ags of February 27, 2001. The applicant was 15
years old on Fepruary 27, 2001.

Former section 321 of the Act provided that:

(a) A chila born outside of the United States of alien
parents, or of an alien parent and a citizen parent who
has subsequently lost citizenship of the United States,
becomes a citizen of the United States upon fulfillment
of the fol%owing conditions:

(1) The aturallzatlon of both parents; or

(2) The aturalization of the surviving parent if
one of the parents is deceased; or
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(3) The maturalization of the parent having legal
custody pf the child when there has been a legal
separation of the parents or the naturalization of
the mother if the child was born out of wedlock and
the paternity of the child has not been established
by legitimation; and if-

|
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(4) Such naturalization takes place while said child
is under the age of 18 years; and

(5) Sucﬂ child is residing in the United States
pursuant| to a lawful admission for permanent
residence at the time of the naturalization of the
parent last naturalized under clause (2) or (3) of
this suﬁsectlonq or thereafter begins to regide
permanently in the United States while under the age
of 18 ye%rs.

In Matter of Fﬁentes—Martinez, 21 I&N Dec. 893 (BIA 1997), the
Board stated the following: "Through subsequent discussions, [the
interested agencies] have agreed on what we believe to be a more
judicious interpretation of section 321(a). We now hold that, as
long as all the conditions sgpecified in section 321(a) are
satlsfled.before the mlnor s 18th birthday, the order in which they
occur is 1rreleVant

New Section 320\18 for persons who have not yet reached their 18th
birthday.

\
Section 320 of #he Act, 8 U.S.C. 1431 (a), provides that:

(a) A cﬂild born outside of the United States
automatically becomes a citizen of the United States when
all of the‘follow1ng conditions have been fulfilled:

(1) At least one parent of the child is a citizen of
the Un@ted States, whether by birth or
naturallzatlon

(2) The- chlld is under the age of 18 years.

(3) The bhlld is residing in the United States in
the legal and physical custody of the citizen parent
pursuant| to a lawful admission for permanent
residence.
|
The zrecord refiects that the applicant’s parents divorced the
second time on April 21, 1991, when the applicant was 5 years and
10 months old. Guardianship was awarded to the applicant’s mother.
This action coincides with the thrust of the documentation
submitted on ap%eal which asserts that the mother of a female child
has custody preference until the child reaches 7 years of age. The
record further [reflects that the applicant and her brother were
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visas to accompany their father to the United
permanently.
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States to reside
Legal custody of a child as an element of derivation contained in
the 1940 statute, and in the present law, may follow judicial
proceedings which either terminate the marriage completely, as by
absolute divorce, or which merely separate the parties without

destroying the
custody may Dbe
adjudication of

marital status. Generally, the question of legal
determined by the law of a state or by the
a court, whether this be in proceedings relating to

the terminatiom of the marital relationship or in separate
proceedings dealing solely with the question of the child’'s
custody. In the| absence of such determination, the parent having

actual uncontested custody of the child is regarded as having the
requisite "legal custody" for immigration purposes, provided that
the required "légal separation" of the parents has taken place. See
INTERP 320.1(a)((6).

Matter of H--, 3 I&N Dec. 742 (C.O0. 1949), held that the term
"legal separation" means either a limited or absolute divorce
obtained through judicial proceedings.

INTERP. 322.2(c) states that "legal custody" contemplates a bona
fide parent-child relationship and a family unit. The term "family
unit" is not to be given a literal, narrow meaning which would deny
the unit’s existence merely because the parent-child relationship
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