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DISCUSSION: The application was denied by the District Director,
Baltimore, Maryland, and the Associate Commissioner for
Examinations dismissed a subsequent appeal. The matter is now
before the Associate Commissioner on a motion to reconsider the
previous decision. The motion will be granted. The previous
decision of the Associate Commissioner will be affirmed and the
application will be denied.
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Ag discusgsed in the previous decisgion, the record reflects that the
applicant was born on April 8, 1973, in India. The applicant’s
father, , was born in India in 1947 and became a
naturalized United States citizen on May 19, 2000. The application
for certificate of citizenship was filed on May 17, 1999. The
applicant’s mother, * was born in 1950 in India
and became a naturalized United States citizen on October 25, 1985.

The applicant’s parents married each other on June 8, 1972. The
applicant was lawfully admitted for permanent residence on May 5,
1980. The applicant claims eligibility for a certificate of

citizenship under former section 321 of the Immigration and
Nationality Act (the Act), 8 U.S.C. 1432.!

Former section 321 of the Act provided, in pertinent part, that:

(a) A child born outside of the United States of alien
parents, or of an alien parent and a ciltizen parent who
has subsequently lost citizenship of the United States,
becomes a citizen of the United States upon fulfillment
of the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if
one of the parents is deceased; or

{3) The naturalization of the parent having legal
custody of the child when there has been a legal
separation of the parents or the naturalization of
the mother if the child was born out of wedlock and
the paternity of the child has not been established
by legitimation; and if-

(4) Such naturalization takes place while said child
is under the age of 18 years; and

(5) Such child ig residing in the United States
pursuant to a lawful admission for permanent

! Section 321 of the Act was repealed by the Child Citizenship

Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631, which removed the
legal separation reqguirement from the rules of derivative
naturalization. The provigions of the Child Citizenship Act are
not retroactive. Matter of Rodriguez-Trejedor, 23 I&N Dec. 153 (BIA
2001); see algo Nehme V. INS, 252 F.3d 415, 431 (5th Cir. 2001).




regidence at the time of the naturalization of the
parent last naturalized under clause (2) or (3) of
this subsection, or thereafter begins to resgide
permanently in the United States while under the age
of 18 vyears.

In dismissing the applicant’s appeal, the Agsociate Commisgsioner
determined that the applicant’s mother became a naturalized United
States citizen prior to the applicant’s eighteenth birthday and
that the applicant was residing in the United States in his
mother’s legal custody as a lawful permanent resident when hig
mother naturalized. However, the Associate Commissioner found that
the applicant did not automatically derive naturalization in
accordance with section 321 of the Act, as his father had
naturalized after the applicant turned eighteen vyears of age.
Although the -applicant’s mother indicated that she and the
applicant’s father had been separated many times, the Associate
Commissioner concluded that the applicant’s mother was not legally
separated from the applicant’s father when his mother naturalized,
and therefore did not meet the requirement provided for at section
321(a) (3) of the Act.

In making this determination, the Associate Commissioner relied on
Matter of H--, 3 I&N Dec. 742 (C.O. 1949), which held that the term
"legal separation" means either a limited or absolute divorce
obtained through judicial proceedings. Therefore, the applicant’s
mother was not legally separated from the applicant’s father when
his mother naturalized.

On motion, counsel for the applicant states that the Associate
Commissioner overlooked the plain wording of the statute and
improperly relied on a 60-year-old decision that had been rendered
irrelevant by subsequent changes in the statute. Counsel asserts
that section 321 of the Act merely requires "a legal separation of
the parents," and not a divorce. Counsel further attempts to
distinguish Matter of H--, supra, from the case at hand by pointing
out that the 1940 statute did not address children born out of
wedlock. Counsel maintains that "Matter of H-- was an unfortunate
attempt to address a factual situation not covered by the existing
gstatute" and should not be viewed as governing the instant matter.
Instead, counsel would have the casual separation of the parents
satisfy the "legal separation" regquirement of the statute.

Counsel’s assertion 1s not persuasive. As noted by counsel,
statutory interpretation must begin with the Ilanguage of the
statute itself. See Connecticut Nat’l Bank v. Germain, 503 U.S.
249, 253-54, 112 S.Ct. 1146 (1992). Where the statutory language
is clear on its face, a court must give it full force and effect.
See United States v, Menasche, 348 U.S. 528, 538-39, 75 8. Ct. 513
(1955) .

The language of section 321(a) (3) is clear on its face. The
statute does not refer simply to "separation," but rather to "legal
separation." The plain meaning of this language is that the



separation of the parents must be recognizable legally. Charles v.
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Reno, 117 F.Supp.2d 412, 418 (D. N.J. 2000). The definition that
the applicant proposes would have the Service discard the word
"legal"™ from the statute. Moreover, adopting a definition that

does not contemplate a judicial action would lead to an absurd
result: under the applicant’s proposed definition, every husband
and wife that are voluntarily apart from one another under legal
circumstances would be "legally separated." Nehme V. INS, 252 F.3d
415, 426 (5th Cir. 2001).

Furthermore, counsel’s attempt to digtinguish the case at hand from
Matter of H-- is found to be ineffective. Counsel asserts that
because Matter of H-- addressed a child born out of wedlock, and
the statute had not been amended to address children born out of
wedlock at the time of the decision, the decision should not govern
a case where the parents were actually married. Counsel states
that "[hlad [the question] come up after the statute was amended,
Matter of H-- may very well have been decided differently."
Contrary to counsel’s conjecture, had the Matter of H-- fact
pattern been addregsed after the amendment of the statute, the
Service would have addressed the same question. As the father of
the applicant in Matter of H-- was the parent who naturalized, the
Service would not have been able to apply the subsequently amended
section 321 (a) (3), as the amendment provided for the naturalization
of a child born out of wedlock only if the mother naturalized.
Accordingly, even if the statute had been amended, the Service
would have been left with the first clause of section 321 (a) (3) of
the Act, the specific clause considered in Matter of H--.

Despite the evolution of the statute over the past forty years, the
Service has consistently interpreted the phrase "legal separation"
as requiring "a limited or absolute divorce obtained through legal
proceedings, " in accordance with the holding of Matter of H--. See
I.N.S. INTERP. 320.1(a) (6).

Finally, it is noted that the federal courts have consistently
cited to Matter of H--, supra, and interpreted the term "legal
separation" at section 321 (a) (3) of the Act as requiring "judicial
separation" or "a limited or absolute divorce obtained through
legal proceedings." See Wedderburn v. INS, 215 F.3d 795 (7th Cir.
2000), cert. denied, 121 S.Ct. 1226 (2001); Nehme V. INS, supra;
Charleg v. Reno, supra.

In a decision mirroring the facts in the present case, the United
States Fifth Circuit Court of Appeals recently determined that the
phrase "legal separation," in reference to an alien’s parents, is
uniformly understood to mean judicial separation. In Nehme V. INS,
supra, the court reviewed a claim of derivative naturalization
which hinged on the "legal separation" language of section
321(a) (3) of the Act. After reviewing the legislative history of
the statute and the state law on the matter, the court stated that
"[wle think these state laws make it clear that in the United
States, the term ‘legal separation’ is uniformly understood to mean
judicial separation." Id. at 426. Citing Matter of H--, supra, the




Page 5 I

7o #
court noted that "our interpretation is in accord with the INS’s
official interpretation of [8 U.S.C.] § 1432 . . . .v

As noted in the previous decision, there is no provision under the
law by which the applicant could have automatically acguired United
States citizenship through his father’s naturalization. Therefore,
the district director’s decision will be affirmed. This decision
is without prejudice to the applicant seeking U.S. citizenship =
through normal naturalization procedures.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the previous decisions
of the director and the Associate Commissioner will be affirmed,
and the petition will be denied.

ORDER: The Associate Commissioner’s decision of August 13,
2001 is affirmed. The petition is denied.



