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INSTRUCTIONS:

This is the decision in your case. All documents have been returned to the office that originally decided your case. Any
further inquiry must be made to that office.

1If you believe the Taw was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons.for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a
- motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen,
except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8
C.F.R. 103.7. ,
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DISCUSSION: The application was denied by the Director, Vermont
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The appeal will <be dismissed.

was born o tober 10,
1959, in Albania. The applicant’s father,ﬂ was born
in Albania in September 1931 and never had a cliii ii ii
was born in January 1929 in Albania. e applicant’s mother was

citizenship. The applicant’s mother,

issued a Certificate of Citizenship indicating that she became a
U.S. citizen at birth. The applicant’s bParents married each other
on July 16, 1959. The applicant claims that she acquired United
States citizenship at birth under section 301 (g) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1401 (g) . - :

The record réflects that the applicant

The director determined that the record failed to establish that
the applicant’s United States citizen parent had been physically
present in the United States or one of its outlying possessions for
10 years, at least 5 of which were after age 14, as required under
'section 301(g) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1401(g), at the time of the applicant’s birth.

The applicant bases her appeal on the concept of "force majeure"
due to the fact that her mother was in Albania and unable to leave
. because of the Communist Regime (1944-1991), and also due to the
fact that at the time of the applicant’s birth there was no
American Embassy where her mother could register her birth as a
U.S. citizen. : o

Montana v. Kennedy, 278 F.2d 68, affd. 366 U.S. 308 (1961), held
that to determine whether a person acquired U.S. citizenship at
birth abroad, resort must be had to the statute in effect at the
time of birth. Section 301(g) of the Act prior to November 14,
1986, was in effect at the time of the applicant’s birth.

Section 301(g) of the Act in effect prior to November 14, 1986,
provided, in pertinent part, that a "person born outside the
geographical 1limits of the United States and its outlying
possessions of parents one of whom is an alien, and the other a
citizen of the United States who, prior to the birth of such
person, was physically present in the United States or its outlying
possessions for a period or periods totaling not less than 10
years, at least 5 of which were after attaining the age 14 years,
shall be nationals and citizens of the United States at birth.

The record establishes that the applicant’s mother failed to
satisfy the physical presence requirement because she was not
allowed to leave Albania prior to the applicant’s birth.

The concept of "force majeure" relates to an event or effect that
can be neither anticipated nor controlled. The term includes both
acts of nature and acts of people.
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The court in Tullius V. Albright, 240 F.3d 1317 (11th Cir. 2001),
and in Drozd wv. INS, 155 F.3d 81 (2nd Cir. 1998), rejected the
argument that the physical presence requirement of section 301 (g)
of the Act can be waived based on a claim that "circumstances
beyond the parent’s control™ prevented the parent from satisfying
the requirement.

The definition of physical presence is clear and we cannot
administratively create eXceptions to the citizenship acquisition
requirements that apply to persons born abroad.

8 C.F.R. § 341.2(c) states that the burden of proof shall be on the
claimant to establish the claimed citizenship by a preponderance of
the evidence. The applicant has not met the burden of establishing
‘that her mother had been physically present in the United States a
total of 10 years, 5 of which were after the age 14 and prior to
‘the applicant’s birth. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



