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demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8
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DISCUSSION: The application was denied by the District Director,
Houston, Texas, and i1s now before the Associate Commigssioner for
Examinations on appeal. The appeal will be dismissed.

The record reflects that the applicant was born on February 18,
1963, in Mexic The applicant’s father, was born
in Mexico in 1929 and was issued a Certificate of Citizenship on
June 30, 1970, %ith an AA number, indicating that he acquired U.S.

birth on March 14, 1929. The applicant’s mother,
was born in 1936 in Mexico and became a naturalized
U.S. citizen on October 12, 1995. The applicant’s parents married

each other oﬁj December 26, 1960. The applicant was lawfully
admitted for permanent residence on April 12, 1971.

The district director indicated that the applicant had failed to
submit documentiation which was requested, including a copy of the
parent’s marriage certificate and proof of the father’s residency
for 10 years prior to the applicant’s birth, at least five of which
were after the father’s 16th birthday. The district director stated
that the copy |of the parent’s marriage certificate which was
submitted was ©¢of poor gquality and that no proof of the father’'s
residency prio to the applicant’s birth was submitted. The
district director stated that the father’s Service record indicates
that he resided in Mexico from birth until February 12, 1970. That
record is not pﬁesent for review by the Associate Commissioner. The
district director then determined that the applicant was
statutorily ineligible for derivation of citizenship under the
benefit sought and denied the application without addressing any
specific. section of the Act.

On appeal, counsel states that the applicant satisfies all the
required elements of the Act. Counsel states that the father became
a citizen in 1970 when the applicant was in the father’s legal
custody, the applicant was under 18 years of age and had been
lawfully admitted for permanent residence. Counsel makes reference
to Matter of Fuenteg-Martinez, 21 I&N Dec. 893 (BIA 1997), in which
the Board of Immigration Appeals discusses a matter under former
section 321 of the Act, 8 U.S.C. 1432. Counsel asserts that the
applicant becaTe a U.S. citizen on June 30, 1970, the day his

father naturalized.

A careful review of the father’s Certificate of Citizenship reveals
that the fathef did not naturalize as indicated by counsel. The
father acquired U.S. citizenship at birth on March 14, 1929.

The Associate Commissioner will review sections 320, 321, 322 and
301(g) of the Act to determine the applicant’s eligibility in this
matter.

Sections 320 and 322 of the Act were amended and section 321 was
repealed by the Child Citizenship Act of 2000 (CCA), and took
effect on February 27, 2001. The CCA benefits all persons who have
not yet reached their 18th birthdays as of February 27, 2001. The
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(3) The naturalization of the parent having
legal custody of the child when there has been
a legal separation of the parents or the
naturalization of the mother if the child was
born |out of wedlock and the paternity of the
child has not been established by
legitiimation; and if-

(4) Such naturalization takes place while said
child is under the age of 18 years; and

(5) Buch child is residing in the United
States pursuant to a lawful admission for
permanent residence at the time of the
naturalization of the parent last naturalized
under clause (2) or (3) of this subsection, or
thereafter begins to reside permanently in the
United States while under the age of 18 years.

The applicant |does not qualify for consideration under former
section 321 of %he Act because both of his parents were not aliens

at the time of hisg birth and both did not naturalize.
The claim to naturalization under section 322 of the Act

Section 322 (a) of the Act, in effect at the time of the applicant’s
birth, at the time of the last event, and as it still reads today,
prior to and subsequent to the amendments of Pub. L. 95-114, 92
Stat. 918, Sec.| 7 (1978), provides, in part, that:
A child born outside of the United States, one or both of
whose par‘nts is at the time of petitioning for the
naturallz tlon of the child, a citizen of the United
States, ither by birth or naturalization, may be
naturallze if under the age of 18 vyears and not
otherwise disqualified from becoming a citizen...and if
residing permanently in the United States, with the
citizen arent, pursuant to lawful admlssion for
permanent kesidence, on the petition of such citizen
parent, upon compliance with all the provisions of this
title..

The applicant does not qualify for consideration under former
section 322 of the Act because the applicant was required to be
unmarried and under the age of 18 years both at the time of
application ani{at the time of admission to citizenship.

The claim to birth citizenship under section 301 (g) of the Act

Montana v. Kennedy, 278 F.2d 68, affd. 366 U.S. 308 (1961), held

that to determine whether a person acquired U.S. citizenship at
birth abroad, resort must be had to the statute in effect at the
time of birth.
of the applicant’

ection 301(g) of the Act was in effect at the time
s birth.
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