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DISCUSSION: The application was denied by the ~ctinb District 
Director, Miami, Florida, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The applicant w born on March 13, 1985, in Chile. The applicant's 
adoptive fathe was born in 
in January 1948. The a licant's adoptive mother 

was born in in" March 1944. The app 
parents married each other on July 19, 1978, and divorced on July 
8, 1994. The applicant is seekingmto become a naturalized citizen 
under section 322 of the Immigration and Nationality Act (the Act) , 
8 U.S.C. § 1433. 

The acting district director reviewed the record and the divorce 
decree which set the applicant1 s residence at the mother's home. 
The acting district director concluded that the applicant was not 
residing in the physical custody of the citizen parent and denied 
the application accordingly. 

The parent's divorce decree states that custody of the applicant 
will be held jointly by the parents, with the child residing with 
the mother and the father having visiting rights. 

On appeal, the applicant's father states that the custody and 
residence arrangement for the applicant has chan ed and will change 
again pending a hearing requested in the Y c o u r t s .  The 
applicant's father states that the applicant has lve with him on 
a permanent basis since February 17, 2001. 

Section 322 of the Act was amended by the Child Citizenship Act of 
2000, Pub.L. No. 106-395, 114 Stat. 1631 (CCA), effective February 
27, 2001, and provides benefits only to those persons who had not 
yet reached their 18th birthday. The applicant was 15 years and 11 
months old on February 27, 2001. 

Section 322 of the Act provides that: 

(a) A parent who is a citizen of the United States may 
apply for naturalization on behalf of a child born 
outside of the United States who has not acquired 
citizenship automatically under section 320. The Attorney 
General shall issue such a certificate of citizenship to 
such parent upon proof, to the satisfaction of the 
Attorney General, that the following conditions have been 
fulfilled: 

(1) At least one parent is a citizen of the United 
States, whether by birth or naturalization. 

(2) The United States citizen parent- 

(A) has been physically present in the United 
States or its outlying possessions for a 
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period or periods totaling not less than five 
years, at least two of which were after 
attaining the age of fourteen years; or 

(B)  has a citizen parent who has been 
physically present in the United States or its 
outlying possessions for a period or periods 
totaling not less than five years, at least 
two of which were after attaining the age of 
fourteen years. 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United 
States in the legal custody and physical custody of 
the citizen parent, is temporarily present in the 
United States pursuant to a lawful admission, and is 
maintaining such lawful status. 

(b) Upon approval of the application (which may be filed 
from abroad) and, except as provided in the last sentence 
of section 337 (a), upon taking and subscribing before an 
officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant 
for naturalization, the child shall become a citizen of 
the United States and shall be furnished by the Attorney 
General with a certificate of citizenship. 

(c) Subsections (a) and (b) shall apply to a child 
adopted by a United States citizen parent if the child 
satisfies the requirements applicable to adopted children 
under section 101(b) (1). 

Section 322 (a) (4) of the act requires the child be residing outside 
of the United States in the legal custody and physical custody of 
the citizen parent, be temporarily present in the United States 
pursuant to a lawful admission, and be maintaining such lawful 
status. 

The record fails to establish that the applicant has satisfied the 
requirements of section 322 (a) (4) of the Act. Therefore, the appeal 
will be dismissed. 

ORDER: The appeal is dismissed. 


