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DISCUSSION: The application was denied by the District Director, New York, New York, and is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

e applicant was born in Ibb, Yemen on September 6, 1986. The applicant's father, 
as born in Sana, Yemen on June 17, 1 naturalized United 

ary 5, 1983. The applicant's mothe as born in Yemen, and 
she continues to reside there. She is not a U.S. citizen. The record indicates that the applicant's parents were 
married in Yemen in December 1983. The applicant was lawfully admitted into the United States (U.S.) on 
April 28, 1998. He seeks a certificate of citizenship under section 320 of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 5 143 1. 

The district director concluded that the applicant was ineligible for automatic acquisition of U.S. citizenship 
pursuant to section 320 of the Act, because he did not reside in the United States in the legal and physical 
custody of his father. 

On appeal, counsel asserts that the applicant resides in the U.S. in the legal and physical custody of his father, 
and that the applicant's departure from the U.S. was for the purpose of visiting his mother in Yemen. 

Section 320(a) of the Act, effective on February 27,2001, states that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether by 
birth or naturalization. 

(2) The chld is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical custody of 
the citizen parent pursuant to a lawful admission for permanent residence. 

The record reflects that the applicant is under 18 years old and that his father has been a naturalized U.S. 
citizen since 1983. The record additionally reflects that the applicant was admitted into the U.S. as a lawful 
permanent resident on April 28, 1998. Nevertheless, the record contains no evidence, whatsoever, to establish 
that the applicant has, at any time, resided in the U.S. in the physical custody of his father. Moreover, the 
record reflects that the applicant's father stated during the applicant's naturalization interview that the 
applicant lives with his mother and attends school in Yemen. The AAO therefore finds that the applicant has 
failed to establish that he has resided in the physical custody of his father as required by section 320(a)(3) of 
the Act. Accordingly, the applicant has failed to establish that he acquired automatic U.S. citizenship 
pursuant to section 320 of the Act. 

8 C.F.R. 341.2(c) states that the burden of proof shall be on the claimant to establish the claimed citizenship 
by a preponderance of the evidence. See also 3 341 of the Act, 8 U.S.C. 5 1452. The applicant has not met 
his burden, and the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


