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DISCUSSION: The Form N-565, Application for Replacement Naturalization/Citizenship Document (N-565
Application) was denied by the District Director, New York, New York. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be sustained and the application will be
approved.

The applicant is a native of the Dominican Republic and a naturalized citizen of the United States. He seeks
to have his Certificate of Naturalization corrected pursuant to section 338 of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1449, to reflect a change in his birth date from December 25, 1980 to December 23,
1980.

The district director reviewed the evidence in the record and determined that the applicant's request was not
justifiable. The N-565 application was denied accordingly.

On appeal the applicant asserts, through counsel, that the applicant's Form N-400, Application for
Naturalization (N-400 Application,) birth certificate, alien registration card and other evidence contained in
the record establish: 1) that his correct date of birth is December 23, 1980; and 2) that his Certificate of
Naturalization contains a clerical error. On this basis, the applicant requests that U.S. Citizenship and
Immigration Services (CIS) correct the birth date on his naturalization certificate.

Section 338 of the Act, 8 U.S.C. § 1149, provides the statutory authority relating to the contents of a
Certificate of Naturalization. The regulations regarding the execution and issuance of certificates of
naturalization are contained in 8 C.F.R. § 338.5, and provide, in pertinent part, that:

(a) Whenever a Certificate of Naturalization has been delivered which does not
conform to the facts shown on the application for naturalization, or a clerical
error was made in preparing the certificate, an application for issuance of a
corrected certificate, Form N-565, without fee, may be filed by the naturalized
person.

(e) The correction will not be deemed to be justified where the naturalized person
later alleges that the name or date of birth which the applicant stated to be his or
her correct name or date of birth at the time of naturalization was not in fact his
or her own name or date of birth at the time of naturalization.

A review of the applicant's record reflects that he stated his date of birth was December 23, 1980, for all
naturalization related purposes, including his Form N-400, Application for Naturalization and on his oath
allegiance declaration. The December 25, 1980, date of birth contained on the applicant's Certificate of
Naturalization thus does not conform with the date of birth facts as stated on the applicant's naturalization
application. On appeal the applicant also submits a Dominican Republic birth certificate reflecting that his
date of birth is December 23, 1980.

A review of the record reflects further that both a December 25, 1980, date of birth and the December 23,
1980, date of birth have used for the applicant's immigration-related documents. For example, the
applicant's, Application for Immigrant Visa and Alien Registration, and the applicant's, Immigrant Visa and
Alien Registration document reflect that the applicant's date of birth is December 25, 1980. The AAO notes
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that the December 25, 1980, date of birth appears to be based on a birth certificate submitted by the applicant
for immigrant visa purposes. The birth certificate states that the applicant's birth date is December 25, 1980.
The applicant's Petition for Alien Relative, approved in June 1994, also reflects that the applicant's birth date
is December 25, 1980, although it appears the birth date was initially listed as December 23, 1980. The
Memorandum of Creation of Record of Lawful Permanent Residence contained in the record reflects that the
applicant's birth date is December 25, 1980, and that his B2 non-immigrant visa status was adjusted to the
status of a conditional permanent resident in June 1994. The applicant's B2 visa indicates, however, that the
applicant's birth date is December 23, 1980. The applicant's passport also contains the applicant's December
23, 1980 birth date. The record contains a copy of the applicant's first resident alien card, which expired on
June 3, 1996, containing a December 25, 1980, birth date for the applicant. An employment authorization
card valid from September 10, 1991 to September 9, 1994, however, reflects that the applicant's date of birth
is December 23, 1980. A conditional permanent resident based, permanent resident card, reflecting the
applicant's lawful resident status since June 3, 1994 and containing a January 27, 2008, expiration date also
states that the applicant's date of birth is December 23, 1980. Furthermore, the applicant's, Petition to
Remove the Condition on Residence, approved in June 1996, also reflects that the applicant's date of birth is
December 23, 1980. CIS computer database information contained in the record additionally reflects that the
applicant's date of birth is December 23, 1980.

The evidence in the record thus reflects that CIS has recognized both a December 25, 1980, and a December
23, 1980, dates of birth in the applicant's case. Most recently, however, it appears that CIS has accepted that
the applicant's date of birth is December 23, 1980. In light of this fact, and given the fact that the December
23, 1980, date of birth conforms to the birth date facts contained on the applicant's N-400 application, the
AAO finds that the applicant has established that his Certificate of Naturalization contains Service (now CIS)
related clerical errors. Accordingly, the provisions contained in 8 C.F.R. § 338.5 justify and allow for a CIS
correction to the applicant's Certificate of Naturalization. The appeal will therefore be sustained, and the
application will be approved.

ORDER: The appeal is sustained. The application is approved.


