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IWS'TRLICTIOSS: 
Tn:s rs thc decision in year cast. A!! documcnes Elavc bcct! returned to tile office that originally docidcc! your cesc. Any 
furtticr inquiry must bc  made to that office. 

l fyou beiicvc the law was inapproprrately applied or thc atlslysis ~ ~ s c d  in reaching thc dccisior; was inconsistent with thc 
information provided or with precedefit decisions, you tnay fi1c a motion to reconsider. Slick a motion must statc the 
rclisonc; for reconsideration m d  be suppcxted by azy pcitr:>cn: prcccdcnb decisions. Any motion io rcconsidcr must be [!led 
within 30 days ofthc decision that the motion sccks to rcconsidcr, as requircd uncicr 8 C.F.R. 6 1OJ.S(a)(l)(i). 

If you have new or edditional iilforriiatian that you wish to have cnnsidcrcd, yoLi r a y  fiIc a motion to rcopcn. S~tch a 
motion must strctc the ncw facrs to be proved at the reopened proceeding 2nd be supported by affidaviis or orher 
documenta~y evide-.cc. Any motiutr to reopen must bc filed within 30 days o r the  decision that tho motion sceks to reopen, 
except that Pdjltlrc to fiic bcforc this period expircs may bc cxcuscd ir, the discretion ofihc Service whcre i t  is 
demonstrated that the delay wes reasonabie and beyond ihe control of the aapi~cant or petitioner. id. 

A n y  motion rnust bc G!cd with the office that originally dccided yorrr case dong  with a fcc oES I 10 as reyulrcd under 8 
C.F.R. 9 i03.7. 

Kobcrt P. Wrcmann: D~rcctor 
Adm!nistratrvc Appeals Ofticc 



Page 2 

DISCUSSION: Tke Drrector of t h e  Dallas, Texas district c f f l c e  
denled the lmigranc vesa petition arrd the matzer is now before 
the AssocFate Co-nnissioner for Exarn~natians on appeal. The appeal 
wrll be dis~issed. 

The petitioner filed the Petition to Class;fy Orshan as an 
L ~ ~ r ~ e d i a t e  Relac,ve (Forrr 1-600) cn Nay 20, 1999. The petitiolzer 
is a $3-year-old married citizen cf the 3n1ted Sxaces.  The 
beneficiary is 19 years o l d  a t  the present time and was born in 
Bangkok, Tha~lazd on December 5 ,  1983. 

The d l s k r i c ~  director denied t h e  petition on Augus~ 7, 2502, 
finding that the petitioner had failed to establish that the 
beneficiary 4s a2 orphan as defined in rhe Ln~~..rgratfoc 2nd 
Natbonal~ty Acr. 

On appeal, counsel for  he petitioner submits a b r i e f .  

Sectioz? 101 (b) (1) (F) of the 1~v.igratlon and Nationality Acr, (the 
Act) , 8 U .  S .C. S 0 (b) ( 1  ( , defines orph-?an in pertilzent 
part as : 

a chiid, under the age of sixteen at the time 'a 
petition is filed i his behalf to accord a 
c l a s s i f i c a t i o n  as ar_ in.rnediate relative xnder sectioa 
201(S), who is an orphan because 02 the death or 
disappearance of, abandonment or desertion by, or 
separation or loss frox, both parents, or for w h o m  -;he 
sole or surv~ving parent is incapable of providing the 
proper care and has in writing irrevocably released the 
child for enigration and adoption; who has  been adopted 
abroaci by a United SEates  citizen and spouse jointly, 
o r  by an u n ~ . a r r i e d  Cnkted States citizen at least 
twe~ty-five years of age, who personally saw and 
observed the chiid prior to cr during the adaptio~ 
prcceedings; or who is corning to the  United States for 
adoption by a United States c i t i z e n  and spcuse j o i n t l y ,  
o r  by ar unxarried United States citizeri at least 
twenty-f ive years of age, who have or has c o ~ . p l i e d  with 
the preadoptioc req;ji.-emenks, If any, of the childss 
proposed residence , . 

The evidence is not sufficient. to establish abandoment, 

The district director denied the petition because the petitioner 
failed to establish t h a t  the beneficiary was abandoned bv both 
parents. 02 appeal, 
beneficiary has been 

A 

that the affidavit 

counsel for the petitioner argues t h a t  the 
zbando~ed by both her pare~ts ar,d asserts 
provided is s u f f f c i e n t  evidence of such 
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abandon men^ by b o ~ k  parents I s  a deffned tern ir? Ehe regulations. 
8 C.F.R, 2 0 4 . 3  jb) s t a t e s ,  in pertinent part; 

Abandonment by bcth paren t s  means that t he  paren ts  have 
wf i l f u l l y  forsaken all parental rights, obligations, 
and claims to the child, as well as all cozt ro l  over 
and possess ioz  of t h e  c h i l d ,  without intending to 
transfer, or without t rransferrtxg,  these r i g h t s  t o  ar?y 
specific person (s) . Abanaonnent rr.ust i~ciude not or11 y 
the  inte~tion to surrender all parent;ai r i g h t s ,  
ob l iga t ions ,  and claims t o  the c h i l d ,  and co~"ir1 over 
and possession of t h e  c h i l d ,  but  alsc the actual act of 
surrender ing such rights, obligations, claims, controi, 
and possesslor, R relinquishment cr release by the 
p a r e ~ t s  tc t h e  prospective adopelve parents o r  f o r  a 
speciftc adoptios does not constitute abandonment. 
S a y ,  the relir.q.~iahmen.t-, or release of the c h i l d  
by the parents to a thir~ par-ly for custodiai care i _ r !  

anticipation of, or preparation f o r ,  adcption does not 
c o ~ s t i ~ u t e  abandonr?.ent unless  the tkird party (such as 
a governaental agency, a cour: of compekent 
jurisdiction, an adoption ager,cy, or ac orphanage) is 
azthorized under the child welfare laws of the foreign- 
sending country to act in such a capacity. A child who 
is placed temporarily in an orphanage shall not be 
considere6 t o  be abandoned i f  the parents express a? 
intention to retrieve the child, are contr ibut is lg  or 
a-Ltempting to cor?,tribu.te to the support of the child, 
or ctherwise exhibit ongoing parenta l  interest i~ the 
child. A child w'ko has been giver! c n c o ~ ; d i t i o n a l l y  tc 
an orphanage shall be ccnsidered to be abandoned. 

The affidavit provided t o  the Service was written by the 
petitioner's pare3ts .  The petitioner's parents are a l s o  the 
beneficiary's grandparents, and the beneFiciasy Is the 
petitioner's niece. The affiants seate that the beneficiary was 
"dh=;rnpecil' on them and t h a ~  they do EQ(C know where the 
b e n e f i c i a r y ' s  biological p a r e ~ l t s  reside. The afFiants do not 
indicate what efforts, if any, were made t o  locate t h e  
beneficiary's biological parents. 

The beneficiary ca~not be considered t o  have been abandoned by 
both parents as t h a t  t e r m  is defined in 8 C.F.R. 5 2 0 4 . 3  (b) 
because the biolocricai Darenfs did not forsake their parental - 
rigkts to  he beneficiary. The  applicable regula t ion  requires the 
biological parezrs to forsake t h e i r  paren~al r i g h t s ,  obligations, 
and claims to their child without intending k c  transfer, or 
without traasferring zheir rights .to any specific perscr_(s).  8 
C.F.R. 5 204.3 (b) (definition of abandonpent) . 

The  facts in the record indicate t h a t  t h e  petitioner became aware 
thzt her niece had been ndul*.ped17 on her  parents and she and her 
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spozse offered to adopt the beneficiary. 

There is no documentation i l z  the record to show that a 'chlrd 
party {e.g.,, a government agency, a court of conpetent 
jurisdiction, an adoption agency or an orphanage) t h a t  was 
authorized under the child welfare laws of Thaiiand to act i n  
such a capacity ever had custody of the beneficiary because the 
biological parents relinquished or released their paren ta l  rights 
co s ~ ~ c h  a thlra p a r t y .  Nor does t he  evidence of reccrd establish 
t h a t  the beneficiary's parents gave up their pazental rights 
without entrusting h e r  to a chiid welfare agency or other  third 
p a r t y  with a u t h o r i t y  over child welfare and placenent. Simply 
goilnrg on record without supporting documentary evidence is nc t  
su f f f c i ez t  f o r  t ke  purpose of neeking t h e  burden of proof in 
these proceedirqs.  N2tter of Treasure  Craft of California, 14 
I & K  Dec. 190 (P,eg. Comn. 1972). The evidence prese~tly in the 
record sbows that the biolog4cal paren t s  left the beneficiary in 
the custody of her grandparezts. There is na evidence, however, 
that they did so intending to give up their pa ren ta l  r i g h t s .  
Since t h e r e  is no such evidence, the petitioner has not 
established that the beneficiary" pFarents abandoned her, in the 
rnaraer requ i red  by the applicable reg- laci ion. 

Even if t l d ~ r . p i n a i z  - the beneficiary could be sa id  to be a forsaking 
of parectal  rlghta, the petiticn still c o u l d  not be approved. 
The parents ent~us'ced the beneficiary to her grandparents. B u t  
surrendering a child to a spectfic t h i r d  pa r ty  is r ~ o t  
"aabar,donmentJr"unless the  t h i r d  p a r t y  has authority uxder the 
child welfare laws of the foreign-sending country over child 
welfare and placement. 8 F .  5 2C4.3(b)(defifiitiosa cf 
zbandcnme~t 1 . 

The beneficiary has not baea deserted. 

Desertion by boeh parents means t h a t  t h e  parents  have 
w i l l f u i l v  forsaken their c h i l d  and have aefused to 
carry out their parental rights and obligations and 
t h a t ,  as a result, the  child has become a ward of a 
c o ~ . p e t e n ~  authority in accordance with t he  laws of the 
foreign-sensing country. 

8 C.F.R. 5 2 0 4 . 3 ( b j  (definition of desertion). The 
beneficiary's b i o l o g i c ~ i l  paren ts  cannot be said to have 
"desertedN her. Although the  biological parents have apparently 
forsaker, the beneficiary, the beneficiary has never been azd is 
not cxrx-ently a ward of a campe~ent authority in Thailand, 
Therefore, che benefic5ary has not been deserted by bath parents 
as t h a t  term is define6 in the governing reguiaticns. 

The beneficiary's parents have not disappeared, 

Disappearance of bo th  parents means tha t  both  pareEts 



have tmaccoun-cably or inexplicably passed ox t  of the 
child's l i f e ,  their whereabouts are rrnknown, there is 
no reasonable hope of their reappearance, and  here has 
been a rea-soncable e f f c r t  co loca te  them as determined 
by 2 co~petent au~horfty I n  eccordance with t h e  Laws of 
the foreign-se~ding country. 

8 C.F.R. 204 - 3  (b) (definition of disappearance) . The 
beneficiary's biological paren ts  cannot be said to have 
"disappeared," because there is no evidence on t h e  reccrd t h a t  2 
reasonable e f f o r t  has Seen made to locate h e  beneficiary's 
parents  as determired by a congetent authority in acccrdance with 
t h e  laws 02 Thailand. 

In visa pet i - t ion  proceedings, the  b~rden of proof rests solely 
wiCh the petitioner. Section 291 of t h e  A c t ,  8 C.S.C. 2362. The 
petitioner has riot met " L h a ~  burden; i " c  concluded t h a t  the 
petitioner has nct established t h a t  the  beneficiazy is eligible 
f o r  classif icatlon as an orphan parstiant to section 101 (b) (I) (F) 
of the l rnmig~arion and Nationality A c t ,  8 U.S .C. 1501 (b) (1) (E) . 

ORDER : The  appeal is disnissed. 


