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Ix BE[ iAB.F OF APPLICANT: 

SBLP-RGPRESEN'E'~-:[~ 

INSTRI;CT'IONS: 
This IS thc decision in your casc. All  dtrcumcnts kavc bccv rcxutncd lo ehc: office ;hat originaliy dccidcd your casc. Any 
further inquiry must bc madc et, that crfficc. 

if you believc i hc  law was inappropriatciy spplicd or [hi: analysis uscd in reaching thc dccision was inconsistent with thc 

in~?orrnaaion provided o~ wit!] precedent cicuisions, you may file a motion to rccotlsider. Such a; matron must statc the 
reasons for reconsideration and be supfrohtcd by any pcrtincnt prcccdent dec~sions. Any rno1io.n to rcconsidcr must bc filed 
within 30 days oi'tl?c dccisior~ th&t thc rnotiui: sccks to rcconsic'cr, as rcquircd under 8 C.F.R. 103.5(e)(I)(~). 

i f  ycm havc tlcw crr addilinnai illformation that you wish to l2avc considered, you may f ~ l c  a motion to reopen. Such s 
rnotioi~ must state the ncw facts to br proved at thc rcoircncd proceeding and bc supportccl by affidavits or othcr 
doctrrncntary cvidcncc. Any motion to reopen must hc filed wtthir? 30 days of thc decision that thc motion sccks to rcopcn, 
cxcept that hi!ure to file boforc this pcrrod cxpircs may bc cxcuscd in thc discretion of thc Scsvicc whcrc rt is 
dcmonstratcd thai tllc delay was reasonable and h c p n d  the cai~trol ofthc applicant or pccirioi.rcr. id. 

Any motion must bc tilcd witti thc office that omiginaily riccidcd your cavc along with a fce of 5 ;  10 as rcguircd andcr 8 
C.P.R. 103.7. 

FhbR THE ASSCICIATE COMMISSICBNEW, 
EXAMI\Ar['IO\S 

Robcrt P. Wrcmatzn, Dircctor 
Adrnjnr sfratrvc Appcals Office 
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DISCwSBLON: The Director of the Tanpa, Florida district office 
denied  he ixmigrant visa petition and the matter is now before 
the Associate Comnissioner for Examinations on appeal. The 
decision of the director will be withdrawn and the matter will be 
remanded to the director for further aczion. 

The petitioner filed the Petition to Classify Orphan as an 
Immed~a", Relative (Form 1-600) with the director 02 July 29, 
2002. The petitioner is a 64-year-old married citizen of the 
United Sta t e s .  The beneficiary i s  11 years o ld  at the present time 
and was born in Nigeria on january 19, 1991. The record indicates 
 hat the petitioner and his spouse adopted the beneficiary under 
the laws of Nigeria on Aprli 24, 2002. 

The direc4~or uenied rhe petition because the petitioner failed Co 
establish that the beneficiary is an orphan as define6 at sectlox 
10i (b) (1) (F) of the Inmigration as;d Na~ionality Act. (the Act) . 

On appeai, the petitioner submits a brief statement. 

8 C.F.R. 204.3 jh) ( 1 2 )  states: 

Orphan p e t i  eion d e n i e d :  p e k i  tioneu fails to establish 
t h a t  the child is an orphan. If the director finds tkat 
the peti~ionear has failea to establish that  he chrld 
1s ar, orphan who is eligible for ~ ~ . , e  benefits soilght, 
 he applicable provisions of 8 CFR part 103 regarding a 
let~er of intent to deny and notification cf appeal 
rights shall govern, 

m. ~;ze record as it is presently constituted contai~s an undated 
denial letter. As noted below, the OEC was required by 8 C . F , R .  
103.2(b)(8) to serve the petitiores with a request for evidence 
before denying the petition. The record does not include evidence 
that the O I C  did so. As the O I C  failed to coir.~ly with the 
reg-;lation a t  8 C . F . R .  2 0 4 . 3  (h) (12), t h i s  case shall be remanded 
back to the OIC f o r  issuance of a request for evidence as 
described at 8 C . F O R .  103.2 (b) ( 8 )  . The request should coztain a 
discussion of khe issues described below t h a t  bear on the 
beneficiary" eligibility for orphan classification. 

The petitioner claimed on ~ k e  1-600 peti~ion  hat  he biological 
father was deceased. 2e f u r t h e r  claimed that the bioloaicai 

d 

mother was the surviving parent who had remarried and given birth 
to three children with her second husband. According tc a letter 
* h a t  the petitioner wroce to a welfare worker in Nigeria, t he  
biological mother and her  second husband were not i~terested in 
raisin9 the beneficiary and for this reason, the petitioner and 
his spouse were seeking ro adopt Che beneficiary, 

Sectior 10l(b) (1) jF) of the Act, 8 W.S.C. liOl(S) (1) (F) , defines 
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orphan in pertinent part as: 

a child, under the age of sixteen at the time a 
petition is filed in his behalf to accord a 
classificatior, as as_ immdiat relative under section 
201(bjt who is an orphan because of the death or 
disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the 
sole or surviving parent is incapable of providing the 
proper care and has in writing irrevocably released t he  
child for emigration and adoption . , 

The petitiocer has not submitted a death certificate for t5.e 
biological father or evidence oZ che biological mother's 
rernalrrlage. Without this evidence the Service cannot cieeermine 
whether the beneficiary has only one surviving parent or twc 
parents. When initial evidence is missing, the O I C  mxst request 
e ~ n e  7 initial evidence and accord the petitioner a period of 12 

weeks to provide the evidence. 8 C . F . R .  i 0 3 . 2 ( b ) ( 8 ) .  

If the biological father is deceased and the bialogical mother has 
not remarried, the biological mother would be considered a 
surviving parent. The petitioner would need to establish that the 
bicllogical mother is incapable of providing proper care for the 
beneficiary according to the local stanciards in Nigeria. See. 8 
C.F.R. 204.3(b), Such evidence may consist of, but is noL lirniced 
to, a detailed explanatfox abost why the biological mother is 
unable to provide for the beneficiary's care. If the biological 
mother's inability to care for the beneficiary is re la ted  to the 
biological rr.otherls financial situation, the petitioner should 
submit information about the biological trother's anzual i nco re ,  
the source of that incone, and whether that income is sufficient 
to meet the beneficiary" basic needs. If the biological m o ~ h e r ~ s  
inability to care for the beneficiary is related to t he  biclogical 
motherF e health (e. g . ,  physical, mental and/or er.otiona1 
ai lrnects) ,  t h e  petitioxer should submit evidence of the biological 
mother's ailment (s) , Such evidence should isclude a Letter from 
the physician who is treating the biological mother that contains 
Fnfcrma'cion about the biological mother's ailnent(s), her long- 
tern .;srognosis for recovery, and how her: ailmezt (s) a£ f eets her 
ability to care for the beneficiary. 

It the biological father is deceased and the biological mother has 
remarried, the Service would 7Fkelv f:nd that the beneficiarv is 
the child of two parents - t h i  biological mother and the 

i sEepfather. If so, the -ppetitior,er would, therefore, need to 

'The s tepha ther  bec2rr.e the bezeficiary's o the r  parezt upon his 
marriage to the biological rr,other while the beneficiary was  still 
~inder 18 years of age. Section 101(b)(2) cf zhe Act, 8 U.S.C. 
Iror (b) (2) . 



establish that the beneficiary was an orphan due to the death or 
disappearaxe of, abandonment or desertion by, or separation or 
loss from, both parents. These terms are defixed at 8 C . F . R 1  
2 0 4 . 3  (b) . 

7-c  - - addition, the record does not costain a hone study report, as 
described at 8 C,F. R. 2 C 4 . 3  (e) , This report is essential in 
establishing that the petitioner and his spouse are suitable 
parents and cax provide to the beneficiary a proper home 
environment. 

The OIC may raise ir, his recruest f o r  evidence any additional 
A - 

issues tha'c bear on the beneficiary's eligibility for orphan 
classification. The ~etitioner should be prepared to address all 
issues raised there:n. As always, t K e  * burden of proving 
eligibility for the benefir; sought remains entirely wick  he 
pe@i~ioner. Section 291 of the Act, 8 U.S.C. 1361. 

ORDER: The OIC" decision is withdrawn. The case is rerrianded to 
t he  CIC for enery of a new decision w h i c h ,  if adverse to 
t h e  petitio?er, is to be certified to tke Associaee 
Co~~rr~issioner for review. 


