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DISCUSSTION: The Director of the Tampa, Florida district office
denied the immigrant wvisa petition and the matter is now before
the Agsociate Commissioner for Examinations on appeal. The

decision of the director will be withdrawn and the matter will be
remanded to the director for further action.

The petitioner filed the Petition o  Classify Orphan as an
Immediate Relative (Form I-600) with the director cn July 29,
2002, The petitioner is a 64-year-old married citizen of the
United States. The beneficiary is 11 years old at the present time
and was born in Nigeria on January 19, 19%1. The record indicates
that the petitioner and his spouse adopted the beneficiary under
the lawg of Nigeria on April 24, 2002.

The director denied the petition because the petitioner failed to
eatablish that the beneficiary is an orphan as defined at section
101(p) (1) (F) of the Immigration and Naticnality Act (the Act).

On appeal, the petitioner submits a brief statement.
& C.F.R. 204.3(h) {12) states:

Orphan petition denied: petitioner fails tc establish
that the c¢hild is an orphan. I1f the director finds that
the petitioner has failed to establish that the child
is an orphan who i1s eligible for the benefits sought,
the applicable provisions of 8 CFR part 103 regarding a
letter of intent to deny and nctificaticn of appeal
rights shall govern.

The record ag 1t is presently consgtituted containsg an undated
denial letter. As ncted below, the 0IC was required by 8 C.F.R.
103.2(k) (8) to serve the petitioner with a reguest for evidence
before denying the petition. The record dees not include evidence
that the O0IC 4did so. Ag the 0IC failed to comply with the
regulaticon at 8 C.F.R. 204.3(h)(12), thig case shall be remanded
back to the CIC for issuance of a reguest for evidence as
described at 8 C.F.R. 103.2(b){8). The regquest should contain a
digeussion of the isgsues described below that bear on  the
beneficiary’s eligibility for crphan classification.

The petitioner c¢laimed on the I-600 petition that the biological
father was deceased. He further claimed that the biclogical
mother was the surviving parent who had remarried and given birth
to three children with her second husbhand., According to a letter
that the petitiocner wrote to a welfare worker iIn Nigeria, the
biological mother and her sgecond husgbhand were not interegsted in
ralsing the beneficiary and for this reason, the petiticner and
hia spouse were seeking to adopt the beneficiary.

Section 101{b) (1) {F}) of the Act, 8 U.8.C. 110i(b) (1) (F}, defines
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orphan in pertinent part ag:

a child, under the age of sixteen at the time a
petition is filed in his behalf to accord a
clagsification as an immediate relative under section
201(b), who 1is an orphan because of the death or
disappearance of, abandonment or desertion by, oOr
separation or loss from, both parents, or for whom the
sole or surviving parent ig incapable of providing the
proper care and has in writing irrevocably released the
child for emigration and adoption . . . .

The petitioner hag not submitted a death certificate for the
biological father or evidence of the Dbiclogical mother’s
remarriage. Without this evidence the Service cannot determine
whether the beneficiary has only one surviving parent or Lwo
parents. When initial evidence i1g missing, the OIC must request
the initial evidence and accord the petiticner a periocd of 12
weecks to provide the evidence. 8 C.F.R. 103.2(b) (8).

If the biclogical father is deceased and the biolcogical mother has
not remarried, the biclogical wmother would be congidered a
surviving parent. The petitioner would need to establish that the
biclogical mother ig incapable of providing proper care for the
beneficiary according to the local standards in Nigeria. See. 8
C.F.R., 204.3(b). Such evidence may consist of, but is not limited
to, a detailed explanation about why the biclogical mother is
unable to provide for the beneficiary’sg care. Tf the biological
mother’s inability to care for the beneficiary is related to the
biclogical mother’s financial situation, the petitioner sghould
submit information aboutb the biological mother’s annual income,
the gource of that income, and whether that income i1s sufficient
to meet the beneficlary’s basic needs. If the biological mother’s
inability to care for the beneficiary is related to the biclogical
mother’'s  health {e.qg., vhysical, mental and/ocr  emotional
ailments), the petiticner should gsubmit evidence of the bioclogical
mother's ailment (g). Such evidence should include a letter from
the physician who ig treating the biological mother that contains
infermation about the bhiological mother’'s aillment(g), her long-
term prognosis for recovery, and how her ailment (s} affects her
ability to caxe for the beneficiary.

If the biological father is deceased and the biclogical mother has
remarried, the Service would likely find that the beneficiary is
the «c¢hild o©f two parentg - the Dbiclogical mother and the
stepfather.” If so, the petitioner would, therefore, need to

"The stepfather becams the beneficiary’s other parent upon his
marriage to the biological mother while the beneficiary was still
under 18 vears of age. Sectien 101(k) {(2) o<f the Act, 8 U.5.C.
1101 (b} (2).



establish that the beneficiary was an orphan due to the death or
disappearance of, abandonment or desertion by, Or separation or
loss from, both parents. Thegse terms are defined at 8 C.F.R.
204.3(b) .

In addition, the record does not contain a home study report, as
iegcribed at 8 C.F.R. 204.3(e}). his report 1is essential  in
establishing that the petiticner and his spouse are sultable
parentg and can provide to the beneficiary a proper home
environment.

(oM

The OIC may raise 1in his reguest for evidence any additional
issues that bear on &the beneficiary’s eligibility for orphan
classification. The petiticner should be prepared to address all
issues raised therein. Ag alwayg, the burden of proving
eligibility for the benefit sought remains entirely with the
petiticner. Section 2%1 of the Act, 8 U.5.C. 1361.

OEDER: Thne OIC's decision is withdrawn. The case is remanded to
the CIC for entry of a new decision which, if adverse to
he petitioner, 18 to be certified to the Asgsociate
Commisgioner for review,.



