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DISCUSSION: The Officer-in-Charge (OIC), Guatemala City, 
Guatemala denied the petition to classify orphan as an immediate 
relative. The matter is now before the Administrative Appeals 
Off ice (AAO) on appeal. The appeal will be rejected. 

The petitioner filed the Petition to Classify Orphan as an 
Immediate Relative (Form 1-600) with the OIC on September 23, 
2002. The petitioner is a 39-year-oldf married naturalized 
citizen of the United States. The beneficiary is 15 years old at 
the present time and was born in Guatemala City on December 23, 
1987. The petitioner is the beneficiary's paternal aunt. 

The record of proceeding contains the Form 1-600 petition and 
accompanying documentation, the OICFs Notice of Intent to Deny, 
counsel for the petitioner's response to the OIC's Notice, the 
OIC1s final denial dated December 2, 2002, and the Notice of 
Appeal dated February 3, 2003. 

According to 8 C.F.R. § 103 - 3  (a) (2) (i) , an affected party must 
file an appeal within 30 days of service of the decision. In the 
instant case, the petitioner filed the appeal 63 days after the 
decision was issued. The appeal was untimely filed and will be 
rejected. 

It is noted that the OIC asked the AAO to accept the appeal as 
timely because he had mistakenly granted them an extension of 
thirty days. The regulations do not allow the Bureau to extend 
the thirty-day appeal timeframe. 

If an appeal is untimely, the appeal may still be treated as a 
motion to reopen or reconsider if it meets the requirements of a 
motion to reopen or motion to reconsider. 

8 C-F-R. § 103.5 (a) (2) (i) (ii) requires that a motion to reopen 
state the new facts to be proved at the reopened proceeding; and 
be supported by documentary evidence. 

8 C.F.R. § 103.5(a) (3) (i) (ii) requires that a motion for 
reconsideration state the reasons for reconsideration; and be 
supported by any pertinent precedent decisions. 

In the instant case, no new facts were offered and no reasons for 
reconsideration were offered. The untimely appeal does not meet 
the requirements of either a motion to reopen or a motion to 
reconsider. 

Finally, the petitioner indicated on her appeal notice that she 
had ineffective counsel. A motion to reopen or reconsider based 
upon a claim of ineffective assistance of counsel requires (1) 
that the motion to supported by an affidavit of the allegedly 
aggrieved respondent setting forth in detail the agreement that 
was entered into with counsel with respect to the actions to be 
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taken and what representations counsel did or did not make to the 
respondent in this regard, (2) that counsel whose integrity-,or 
competence is being impugned be informed of the allegations 
leveled against him and be given an opportunity to respond, and 
(3) that the motion reflect whether a complaint has been filed 
with appropriate disciplinary authorities with respect to any 
violation of counsel's ethical or legal responsibilities, and if 
not, why not. Matter of Lozada, 19 I & N Dec. 637 (BIA 1988) . 
In this instance, the petitioner failed to substantiate her claim 
of ineffective counsel. 

This decision is without prejudice to the filing of a new 
petition. 

ORDER : The appeal is rejected. 


