U.S: Department of Homéland Security
20 Massachusetts Ave., N.W., Rm. A3042
Washington, DC 20529 -

prevent clearly unwam?gem

U.S. Citizenship
- invaston of personal privacy

and Immigration
Services

FILE: - Office: ATLANTA, GA pate: MAY 2 42005
INRE: Petitioner:
Beneficiary:

- Petition: Petition to Classify Orphan as an Immediate Relative Pursuant to Section 101(b)(1)(F) of the
Immlgratlon and Nationality Act, 8 U.S.C. 1101(b)( D(F)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

- This is the decisionof the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

@ /bmiemann, Director

Administrative Appeals Office

wWwWw.uscis.gov



Page 2

DISCiISSION : The District Director, Atlanta, Georgia denied the immigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded.

The petitioner is a forty-two-year-old married citizen of the United States. The beneficiary was bomn in India on

- April 11, 1988, and she is seventeen-years-old. The record reflects that the petitioner initially attempted to file
the Petition to Classify Orphan as an Immediate Relative (I-600 petition) on April 2, 2004." The I-600 petition
contains three additional “Received” stamps by the U.S. Citizenship and Immigration Services (CIS) district
office in Atlanta, Georgia containing the dates, April 15, 2004, May 3, 2004, and May 12, 2004. The I-600
petition contains a fee stamp dated May 14, 2004.

The record reflects that the I-600 petition, received April 2, 2004, was rejected by the CIS district office in
Atlanta, based on the petitioner’s failure to submit proof of his wife’s citizenship or lawful permanent resident
status in the United States. The CIS district office in Atlanta subsequently returned the I-600 petition to the
petitioner with his fee on April 16, 2004, with a request that the petitioner re-file the I-600 petition with
evidence of his wife’s immigrant status. The record reflects that the petitioner attempted to re-file the 1-600
petition on May 3, 2004. However, the petition was rejected by the CIS district office in Atlanta on May 4,
2004, based on the petitioner’s failure to submit the appropriate filing fee.” The petitioner re-filed the I-600
petition with the appropriate fee on May 12, 2004. The I-600 petition was accepted and received as filed at
the CIS district office in Atlanta on May 12, 2004. The district director denied the I-600 petition on December
7, 2004, based on a finding that the beneficiary was statutorily ineligible for qualification as an “orphan” under
section 101(b)(F) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(b)(F), because she was over
the age of sixteen when the I-600 petition was filed.

On appeal, counsel asserts that the I-600 petition was properly filed on April 2, 2004, and that the I-600 petition
instructions do not address Atlanta district office evidence requirements to accept the filing of a petition. Counsel
requests additional time (until March 10, 2005), to submit a brief and evidence in the petitioner’s case. No brief
or additional evidence was received by the AAO.

Title 8 of the Code of Federal Regulations (8 C.F.R.), section 103.2(b) states in pertinent part:
(b) Evidence and processing.

(1) General. An applicant or petitioner must establish eligibility for a requested
immigration benefit. An application or petition form must be completed as
applicable and filed with any initial evidence required by regulation or by the
instructions on the form. Any evidence submitted is considered part of the relating
application or petition. '

! The 1-600 petition contains an April 2, 2004, “Received” stamp by the C.S. Citizenship and Immigration Services (CIS)
district office in Atlanta, Georgia.

? The district director noted in her decision that filing fee increases had gone into effect on April 30, 2004,
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The AAO finds that the CIS district office in Atlanta erroneously rejected the I-600 petition received by the
office on April 2, 2004. Rather than rejecting the I-600 petition based on the petitioner’s failure to provide
evidence of his spouse’s U.S. citizenship or lawful permanent resident status, 8 C.F.R. § 103.2(b) provisions
indicate that the Atlanta district office should have accepted the I-600 petition and appropriate fee as properly
filed. If there was evidence of ineligibility in the record, an initial request for evidence should have been
made by the CIS district office in Atlanta, and if applicable, the petition should subsequently have been

(8) Request for evidence. If there is evidence of ineligibility in the record, an
application or petition shall be denied on that basis notwithstanding any lack of
required initial evidence. If the application or petition was pre-screened by the Service
prior to filing and was filed even though the applicant or petitioner was informed that the
required initial evidence was missing, the application or petition shall be denied for
failure to contain the necessary evidence. Except as otherwise provided in this
chapter, in other instances where there is no evidence of ineligibility, and initial
evidence or eligibility information is missing or the Service finds that the evidence
submitted either does not fully establish eligibility for the requested benefit or raises
underlying questions regarding eligibility, the Service shall request the missing
initial evidence, and may request additional evidence, including blood tests. In such
cases, the applicant or petitioner shall be given 12 weeks to respond to a request for
evidence.

(12) Effect where evidence submitted in response to a request does not establish
eligibility at the time of filing. An application or petition shall be denied where
evidence submitted in response to a request for initial evidence does not establish
filing eligibility at the time the application or petition was filed. An application or
petition shall be denied where any application or petition upon which it was based was
filed subsequently. (Emphasis added).

denied on that basis.

Section 101(b)(1)(F) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1101(b)(1)(F)(i), defines orphan

in pertinent part as:

[A] child, under the age of sixteen at the time a petition is. filed in his behalf to accord a
classification as an immediate relative under section 201(b), who is an orphan because of the
death or disappearance of, abandonment or desertion by, or separation or loss from, both parents,
or for whom the sole or surviving parent is incapable of providing the proper care and has in
writing irrevocably released the child for emigration and adoption; who has been adopted abroad
by a United States citizen and spoushz:‘ﬂjbintly, or by an unmarried United States citizen at least
twenty-five years of age, who personally saw and observed the child prior to or during the
adoption proceedings; or who is coming to the United States for adoption by a United States
citizen and spouse jointly, or by an unmarried United States citizen at least twenty-five years of
age, who have or has complied with the preadoption requirements, if any, of the child's proposed

residence
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The AAO finds that in the present matter the 1-600 petition was properly filed on April 2, 2004, nine days
prior to the beneficiary’s sixteenth birthday. The beneficiary therefore met the age requirements to qualify as
an “orphan” under section 101(b)(1)(F) of the Act. The AAO will therefore remand the present matter to the
district director for adjudication and determination regarding whether the petitioner has complied with
regulatory requirements for filing an I-600 petition and regarding whether the beneficiary meets the definition
of “orphan” as set forth in section 101(b)(1)(F) of the Act. If the new decision is adverse to the petitioner, the
decision shall be certified to the AAO for review, accompanied by a properly prepared record of proceedings.

ORDER: The matter is remanded to the district director for further action consistent with this decision.



