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DISCUSSION: The District Director, Detroit, Michigan denied the visa petition. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed and the petition denied.

The petitioner is a forty nine year old married citizen of the United States. The beneficiary was born in Indonesia
on January 21, 1989, and she is eighteen years old.

The district director found that the beneficiary did not meet the definition of an orphan, as set forth in section
101(b)(1)(F)(i) of the Immigration and Naturalization Act (the Act), 8 U.S.C. § 1101(b)(1)(F)(i). The Form
1-600, Petition to Classify Orphan as an Immediate Relative (Form I-600 Petition) was denied accordingly.

On appeal the petitioner asserts, through counsel, that the beneficiary’s mother died in 2004, and that her father is
a sole surviving parent who is unable to provide proper care, and has in writing and in fact, irrevocably released
the beneficiary for adoption and emigration. Through counsel, the beneficiary asserts that she therefore qualifies
as an orphan under section 101(b)(1)(F)(i) of the Act, 8 U.S.C. 1101(b)(1)(F)(i).

Section 101(b)}(1)(F)(i) of the Act defines orphan in pertinent part as:

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord a
classification as an immediate relative under section 201(b), who is an orphan because of the
death or disappearance of, abandonment or desertion by, or separation or loss from, both parents,
or for whom the sole or surviving parent is incapable of providing the proper care and has in
writing irrevocably released the child for emigration and adoption; who has been adopted abroad
by a United States citizen and spouse jointly, or by an unmarried United States citizen at least
twenty-five years of age, who personally saw and observed the child prior to or during the
adoption proceedings; or who is coming to the United States for adoption by a United States
citizen and spouse jointly, or by an unmarried United States citizen at least twenty-five years of
age, who have or has complied with the preadoption requirements, if any, of the child's proposed
residence.

In order to be statutorily eligible for classification as an orphan under section 101(b)(1)(F)(i) of the Act, the
petitioner must first establish that the beneficiary was under the age of sixteen when the Form [-600 petition
was filed on her behalf. In the present matter, the beneficiary was born on January 21, 1989, and she turned
sixteen on January 21, 2005. The Form I-600 petition and the Form 1-600A, Application for Advance
Processing of Orphan Petition (Form I-600A, Application) contained in the record reflect that the documents
were signed by the petitioner on May 9, 2005, and filed with CIS on May 26, 2005, four months after the
beneficiary’s sixteenth birthday.

It is noted that the district director’s decision does not address the age requirement contained in section
101(b)(1)(F)(i) of the Act. However, the AAO conducts the final administrative review and enters the
ultimate decision for U.S. Citizenship and Immigration Services (CIS) on all immigration matters that fall
within its jurisdiction. The AAO reviews each case de novo as to questions of law, fact, discretion, or any
other issue that may arise in an appeal that falls under its jurisdiction. Because the AAO engages in de novo
review, the AAO may deny an application or petition that fails to comply with the technical requirements of
the law, without remand, even if the district or service center director does not identify all of the grounds for
denial in the initial decision. See Helvering v. Gowran, 302 U.S. 238, 245-46 (1937); see also, Spencer
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Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff’d. 345 F.3d 683 (9" Cir.
2003).

A review of the record reflects that the applicant was sixteen at the time her Form I-600 petition was filed on
May 26, 2005. Because the applicant failed to meet the under sixteen years old, age requirement set forth in
section 101(b)(1)(F)(i) of the Act, she is statutorily ineligible for classification as an orphan.

The AAO notes further that even if the beneficiary had been under the age of sixteen when her Form 1-600
petition was filed, she would nevertheless have failed to meet the definition of orphan under section
101(b)(1)(F)(1) of the Act.

The regulations provide in pertinent part at 8 C.F.R. section 204.3(b), that:

Abandonment by both parents means that the parents have willfully forsaken all parental
rights, obligations, and claims to the child, as well as all control over and possession of the
child, without intending to transfer, or without transferring, these rights to any specific
person(s). Abandonment must include not only the intention to surrender all parental rights,
obligations, and claims to the child, and control over and possession of the child, but also the
actual act of surrendering such rights, obligations, claims, control, and possession. A
relinquishment or release by the parents to the prospective adoptive parents or for a specific
adoption does not constitute abandonment.

Where it is established that the beneficiary has only one surviving parent, the definition of abandonment by
both parents found at 8 C.F.R. 204.3(b) should not be referred to or relied upon in the adjudication of the
Form I-600 petition. Rather the definitions of surviving parent and incapable of providing proper care are
the relevant definitions in 8 C.F.R. 204.3(b). These definitions state that:

Surviving parent means the child's living parent when the child's other parent is dead, and
the child has not acquired another parent within the meaning of section 101(b)(2) of the Act.
In all cases, a surviving parent must be incapable of providing proper care as that term is
defined in this section.

Incapable of providing proper care means that a sole or surviving parent is unable to
provide for the child's basic needs, consistent with the local standards of the foreign
sending country.’

' 8 C.F.R. § 204.3(b) provides that:

Foreign-sending country means the country of the orphan's citizenship, or if he or she is not
permanently residing in the country of citizenship, the country of the orphan's habitual residence.
This excludes a country to which the orphan travels temporarily, or to which he or she travels
either as a prelude to, or in conjunction with, his or her adoption and/or immigration to the United
States.
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Neither definition cited above specifically prohibits a surviving parent from relinquishing or releasing his or
her child to a specific individual in preparation for an adoption. Accordingly, if the petitioner established that
the beneficiary’s natural mother was deceased prior to the beneficiary’s adoption, any evidence showing that
the beneficiary’s natural father relinquished his parental rights for a specific adoption would not bear on the
determination of whether the beneficiary, with only one surviving parent, would be classified as an orphan.

The evidence in the record relating to the beneficiary’s natural mother’s death, the beneficiary’s adoption, and
the beneficiary’s natural father’s ability to provide for her basic needs, consistent with the local standards in

Indonesia, consists of the following:

A birth certificate reflecting that the beneficiary was born in Indonesia on January 21,

— mother.

A November 22, 2004, adoption verdict from the Surabaya District Court in Indonesia
reflecting in pertinent part that: 1) the petitioner furnished photocopied written proof of a
Statement of Death No. _ dated 24 November 2004; 2) the
beneficiary’s natural father acknowledged that the beneficiary’s natural mother passed
away, and agreed to the beneficiary’s adoption by the petitioner; 3) the court certified the
beneficiary’s adoption by the petitioner.

A November 10, 2004, Adoption Deed from the Notary Public Office and Land Deed
Maker in Surabaya Municipality, Indonesia, indicating in pertinent part: that the
beneficiary’s natural father is a widower; that he did not object to the beneficiary’s
adoption by the petitioner; that the petitioner paid for the beneficiary’s needs and daily
living and education expenses since her birth; and that the beneficiary’s natural father:

[Clannot afford the child’s educational expenses neither can he take care of the
said child, besides the other children of the Second Party are still dependent to
him, even one of his children studies at an extraordinary school . . . . The Second
Party hereby permits/agrees/does not object and gives his child. . . to be adopted
by the First Party, due to the late while she
was still alive, has agreed to give her child to be adopted by her sister, and the
child needs a substitute mother who can guide the child in a better education with
the situation on this day. The blood father of the child needs full concentration
on his child who is studying at an extraordinary school.

A July 2005, Adoptive Family home study assessment reflecting the petitioner’s
statement that the beneficiary’s natural mother is the petitioner’s sister, and that the
beneficiary’s natural mother died on November 5, 2004 of cancer.

A November 7, 2006, notarized Declaration from the beneficiary’s natural father
reflecting that he irrevocably consented to his daughter’s adoption by the petitioner, and
to her emigration to the United States.
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A November 6, 2006, Statement from an Indonesian legal consultant, indicating in
pertinent part that he observed the condition of the beneficiary’s family and that with his
low-middle class income, the beneficiary’s natural father must care for his family’s needs
including the needs of a 20 year old child with autism, the medical needs of his 85 year
old mother, and the medical costs of his late wife. The statement indicates that the
beneficiary’s natural father is unable to support his family without help fromother
relatives, and that the beneficiary’s natural father suffers from mental and psychological
depression because his wife previously helped him financially and with the family’s
needs. The statement additionally indicates that since her adoption by the petitioner, the
beneficiary’s paternal grandparents have been appointed as her foster parents, and that
the beneficiary’s natural father’s parental rights and responsibilities have been released to
the beneficiary’s grandparents.

The record does not contain a death certificate for the beneficiary’s natural mother. For purposes of the
present decision, however, the AAO finds that the evidence contained in the record establishes that the
beneficiary’s natural mother died on November 5, 2004. The evidence fails, however, to establish that the
beneficiary’s natural father is incapable of providing for the beneficiary’s basic needs, consistent with local
standards in Indonesia, as set forth in 8 C.F.R. § 204.3(b). The adoption-related court documents contained in
the record do not indicate that the beneficiary’s natural father is unable to care for the beneficiary’s basic
needs in accordance with the standards in Indonesia. Rather, the documents indicate that the beneficiary’s
natural father is unable to provide for the higher educational needs of the beneficiary. The AAO notes further
that the information contained in the legal consultant’s statement is uncorroborated by any independent
financial, medical, or legal evidence. Likewise, the declaration by the beneficiary’s natural father lacks
corroborative evidence and material details regarding his inability to provide proper care to the beneficiary.
Moreover, although the evidence in the record indicates that the beneficiary presently lives with her paternal
grandparents, the record additionally indicates that the beneficiary’s natural father also lives in the home and
that the beneficiary’s parents and family have always lived with her paternal grandparents.

The AAO notes further that adoption information provided by the U.S. Department of State (DOS) at
http://travel.state.gov. reflects a clear adoption process and authority in Indonesia in which the Ministry of
Social Affairs of the Republic of Indonesia, Directorate of Child Social Service Development and the
Yayasan Sayap Ibu Organization are involved in the adoption application, approval, placement and transfer of
legal custody of an orphaned child. The present record contains no indication that the above-mentioned
Indonesian government authorities were in any way involved in the beneficiary’s adoption process.
Moreover, the DOS adoption procedure guidance for Indonesia notes that:

There have been a number of instances in which Americans have been poorly advised (by
legal practitioners) and have entered into fostering/adoption arrangements which, even
though endorsed by local Indonesian courts, do not meet the requirements of Indonesian
adoption law. Adoptions that do not meet these requirements will not meet the
requirements for the issuance of U.S. immigrant visas for the children. Americans
intending to adopt a child in Indonesia should not attempt to circumvent the proper
processes. . . .
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[[]n order to obtain a valid court order, all adoptions must be vetted by an Inter-
Departmental Committee (Tim Pertimbangan Perizinan Pangangkatan Anak Antara
Warganegara Indonesia dan Warganegara Asing) that authorizes foreign adoptions. The
final court decision must refer to the approval decision made by this committee. . . .

The Surabaya District Court documentation contained in the record does not comply with the procedural and
authoritative requirements discussed above.

In visa petition proceedings, the burden of proof rests solely with the petitioner. See section 291 of the Act; 8
U.S.C. § 1361. The AAO finds that the petitioner has failed to meet her burden in the present matter. The

appeal will therefore be dismissed and the petition will be denied.

ORDER: The appeal is dismissed. The petition is denied.



