
o

."

u.s. Department of Justice

Immigration and Naturalizatio Service

OFFICE OF ADMIN1STRA
425 Eye Street N. W.
UUB. 3rt! Floor
Washington. D.C. 2fJ536

r (i
IT
~.

2000OCT 1Date:

~ti~dab ~<~ aublLCopy
.pre~ent clearly trnmmiJ ed

.' ~ of ~~.,it..af p..;v cy

IN BEHALF OF OBUGOR:

.... ,~ ",

INSTRUCTIONS:

FILE:

·IN RE: Obligor:
Bonded Alien:

• •()
, .;.,'

This is the decision in your case. All documents have been returned to the office which originally decided you case. Any
further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision as inconSistE_ with the
- information provided or with precedent decisions, you may file a motion to reconsider. Such motion mu t state the
. reasons for reconsiderationand be supported by any pertinentprecedent decisions. Any motion to reconsider In t be filed
witlrin '0 day. of the "","""n that ?" mo"oo se,ks to reeo"';""'. as requj<edunder 8 C.P.R. ".>(aX!)(nf ...

.If you have new or additional information which you· wish to have considered. you may ftle a otion to reJen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supporte by affidavi s or other
docwnentary evidence.~y motion to reopen must be filed within 30 days of the decision that the motion see to reopen,
except that failure to file before this period expires may be excused in me discretion of e .Service here it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitione . Id.

Any motion must be filed with the office which originally decided your case along with a fee 0 $110 as re ired under
8 C.F.R. 103.7.
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DISCUSSION: The delivery bond in this matter was dec ared breached
by the District Director, San Antonio, Texas, and a subsequent
appeal was dismissed by the Associate Comm ssioner' for
Examinations. The matter is before the Associate Com issioner on a
motion to reopen .. The motion will be dismissed. he Associate
Commissioner's order dismissing the appeal will be ffirme~.
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The record indicates that on April 22, 1999 the ob igor pqsted a
$7,000 bond conditioned for the delivery of the ab ve referenced
alien. A Notice to Deliver Alien (Form 1-340) date Decemper 17,
1999 was sent to the' obligor via certified mail, eturn ~eceipt
requested. .The notice demanded the bonded alien's urrende'r into
the custody of an officer of the Immigration and aturalization
Service (the Service} far removal at 10: 00 a.m. on Ja uary 10, 2000
at " ,........ .... . Sa Anton~o, TX
782 . J. resen e a J.en, nd the! alien
failed to appear as required. On January 14, 2000, the district
director informed the obligor that the delivery' ond haC! been
breached. I

I
On motion, counsel for.the obligor states that ther are at least
two reasons why the Administrative·Appeals Office hould sustain
this appeal:.' I

1.' Form 1-3'52 (Rev. 5/27/97}Nis unenforceabl because
the Service failed to obtain the required OMB approvdl
prior to using this form. I

The Immigration Bond (Form 1-352) is a collection of nformationas
defined by the Paperwork' Reduction Act {PRA, 51c. F .R.
1320~3(3} (c). The Service is an agency for the purpo es of the PRA
and the Form 1-352 falls under the PRA. In stating th t the Form 1
352 is unenforceable because the Service did not see approval for
the Form 1-352 after its prior approval lapsed,couns 1 ignores the
provision of the whole law and its plain meaning. . .,

The PRA was intended.to rein agency' activity by not burdening the
public, small businesses, corporations and oth r gov~rnment
agencies to submit information collection requests on forms that do
not display control numbers approved by the Office of'Management
and Budget (OMB). The plain meaning of the PRA·makes it clear that
a person who fails to comply with a collection of in ormation will
not be subject to any penalty. See U.S. v.' Burdett, 768 F.I Supp~
409 (E.D.N.Y. 1991).· I .

The PRA only protects the public from failin to Jrovide
information to a government agency. Here, the obligo did file the
information requested on Form 1-352, therefore, the bligor '!caml0t '
avail himself of the affirmative defense provision odified in .44
U.S.C. § 3512. Only those persons who refuse to omply with a
collection of information can raise the public protec ion prdvision
as in Saco River Cellular, Inc. v. FCC, 133 F.3d. 25, 28 (D.C. Cir~
199B). See also U.S. v. Spitzauer, where the U.S. Co rt of Appeals
for the Ninth Circuit stated that 'the public protec ion provision
is limited in scope and only protects individuals wh fail to file
information. (1999 US App Lexis 6535). i
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(iii) Delivery of a copy at the office of anatt
other person including a corporation, by leavin
a person in charge;

(ii) Delivery of a copy at a person's dwelling
usual place of abode by leaving it with some p
suitable age and discretion;

(iv) Mailing. a 'copy by certified or register
return receipt requested, addressed to a persa
last known address.
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The ·bond (Form I-352).provides in pertinent part tha the obligor
"agrees that any notice to him/her in connection with this bond may
be accomplished by mail directed to him/,b~J;f,\t,ai6t;",~".:t;h,§ ~l:;l ve address."
In this case, the Form I-352 listed Houstbn, TX
77002 as the obligor's address. I

I
Contained in the record is a certified mail receipt w ich indicates
that the .. N.ot..i . to Deliver Alien was sent to the 0 ligor at_

77002 on Deceinber 17, 1999 This hotice
eman et at teo J.gor produce the bonded alien f r removal on

January 10, 2000. The receipt also indicates the obI "gor r~ceived

.. - ... '1'

...
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2. The Form I-340 surrender notice is null nd' vOik
because, contrary to the Amwest Settlement and na ionwide
Service directiye, the Service did not a tach li
questionnaire to the, surrender demand. : .

Contrary to. counsel's assertion on motion, the p esent hecord
contains evidence that a properly completed question ire with the
alien's photograph attached was forwarded totheobl'gor with the'
notice to surrender. '.. . ' . I .

The bond contract clearly· requires that· the obligo 'deliv$r the
alien into the cust?dy of the Service upon demand. D liverY,i bonds
are violated if the obligor fails to cause the bonde alien, to be
produced or to produce himself/herself to animmigrat' on offi'cer or
immigration judge upon each' and every written request ntil r~moval
proceedings are finally terminated, or until the ali is actually
accepted. by the immigration officer for detention or removal.
Matter of Smith, 16 I&N Dec. 146 (Reg. Comm. 1977). . l
Although the obligor failed to produce the alien as r quired, y.the
surrender demand, counsel stated on appeal that all t e conditions
imposed by the terms of the bond were substantially performed by
the obligor. The regulations provide that an obli or shall be
released from liability. where there has been "subsdmtial
performance" of all conditions'imposed by the terms f the bond. 8
C.F.R~ 103.6(c).(3). A bond is breached when ther has been a
substantial violation of the stipulated conditions 0 . the bond. 8
C.F.R. 103.6{e). I
8 C.F.R. 103.5a(a) (2) provides that personal ice may be
effected,by any of the following: I '
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he2000 dismissingThe order of March 10,
appeal is affirmed.

ORDER:

i
notice to produce the bonded alien on 22, 11999.:
Consequently, the record clearly establishes that t e notice was
properly served on the 'obligor in complianc'e wi h 8 C. F . R..
103.5a(a) (2) (iv). Therefore, the district directo's decision
declaring the bond breached will remain undisturbed. I
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