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DISCUSSION: The delivery bond in this matter was declared breached by the Field Office Director, Detention 
and Removal., Miami, Florida, and is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The record indicates that on June 6, 2000, the obligor posted a $6,000 bond conditioned for the delivery of the 
above referenced alien. A Notice to Deliver Alien (Form 1-340) dated June 10, 2003, was sent to the obligor via 
certified mail. return recei~t reauested. The notice demanded the bonded alien's surrender into the custodv of an 

' 1  

officer of Immigration and Customs Enforcement (ICE) at 9:00 a.m. on June 30. 2003. at- 
he obligor failed to present the alien, and the alien failed to appear as required. - 

On July 17,2003, the field office director informed the obligor that the delivery bond had been breached. 

On appeal, cour,sel asserts that the immigration judge (IJ) issued an order of removal on December 18, 2W0. 
Counsel states that the alien appealed the U's decision, which was subsequently dismissed by thz Board ot  
Immigration Appeals (BIA) on October 22, 2002. Counsel further asserts that because ICE made no attempt to 
execute this order within 90 days, it has lost detention authority, and the delivery bond should be canceled as a 
aatter of law. 

'fhe recoid leflects that a iemoval heanrig was held on December !8, 2NY1, and the alien was ordered rei~lovecl 
lrom the Unite0 States. The bonded allen appealed the JJ's decis~on to the BIA. On October 22, 2302. ~ h ?  BTA 
3ffirmed. without spinion, the IJ's ~rec~sion. 

'fhe AAO has continually held that the Secretary's ~uthority to maintain P delivery bond is not contingent 
ilpon Uis authority to detsin the alien. Counst I argues this rulir~g is contrary to Slzrolle v. Koiz-cl~lt, 213 F.23 
810 (8"' Cir. 1934). 

'allowing his arrest f ~ i  immigratioii lass,  Rowoldt, the alien in S!~rotlt., was rclecised on a 5ond . 
conditioned upon his appearance for deportation proceedings. Although the order of deportation became final 
in April 1952, he was not deported. In October 1952, more than six months after the deportation order became 
find. Rowoldt was placed on supervisory parole. Immigration officials, however, refused to release him from 
bond. 

In ~pholding the lower court's deciaio~~ ieleasing Rowoldt from bond. the appeilate court noted that the 
statute granted the Attorney General supervisory and limited detention authority but did not authorize the 
posting of bond. The court stated that the requirement to post bail is tantamount to making the sureties jailers, 
and that the power to require bail connotes the power to imprison III  the absence of such bail. Since the only 
authority the Attorney General could exercise in Rowoldt's case was supervisory. a bond col~ld not be 
required. 

Since Shrode, section 305 of the Illegal Immigration Reform and Immigration Responsibility Act of 1996 
(IIRAIRA) added section 241(a)(l) of the Act, 8 U.S.C. 3 1231(a)(l). It provides generally that the Secretary 
sha!l remove an alien from the United States within 90 days following the order of removal, with the 90-day 
period suspended for cause. During the 90-day removal period, the Secretary shall exercise detention 
authority by taking the alien into custody and canceling any previously posted bond unless the bond has been 
breached or is subject to being breached. Section 241(aj(2) of the Act; 8 C.F.R. 5 241.3(a). 

Section 241(a)(3) of the Act provides that if an alien does not leave or is not removed during the 90-day 
period, the alien shall be subject to supervision under regulations prescribed by the Secretary. Posting of a 



bond may be authorized as a condition of release after the 90-day detention period. 8 C.F.R. $ 241.5ib). Thus, 
unlike in Shrode, the Secretary has the continuing authority to require aliens to post bond following the 90- 
day post-order detention period. 

Counsel is correct that, per contract, the "types" of bonds are not interchangeable. The obligor is only bound 
by the terms of the contract to which it obligated itself. It is noted, however, that the terms of the Form 1-352 
for bonds conditioned upon the delivery of the alien establish the following condition: "the obligor shall cause 
the alien to be produced or to produce himselflherself . . . upon each and every written request until 
excl~~sionldeportarionlrenzovnl proceedings . . . are finally terminated." (Emphasis added). Thus, the obligor is 
bound ta deliver the &lien by the express terms of the bond contract until either euclusion, deportation or 
removal proceedings arc finally terminated, or one of the other conditions occurs. 

Counsel posits that once ICE no longer has detention authority over the alien, the delivery bond n~ust 
terminate by operation of law. However, this is contrary to the holdings of Zadvydas v. Davis, 533 U.S. 678 
(2001) and Doart v. INS, 311 F.3d 1160 ( 9 ~  Cir. 2002). In Zadvydas, the Supreme Court expressly recognized 
the authority of the Immigration and Naturalization Service (legacy INS) to require the posting of a bond as a 
zondition of release xfter if lost detention authority over the alien, even though a bond was not provided as a 
zcnditi~\ti pi' releas; by the statute. In Doan, the 9' Circuit held the legacy INS had the authority to  .requirz a 
5 IO.i!OO dtlli\lery hvnd in a supc;uvised release context even though it did r,ot have detention rtulhoiity. 'These 
,:as..:; :irose ; , I  :hc gost-removal period, and it is obvio~ls from the rulings th?t detention authoiity is not ihe 
sole deter~l~ining factor as to whether ICE can r~quir,: a deliv,:ry bond. 

'I'he bond co.itrd~t rrovides that it ma? be canct:led when (1) exclus~cn/deportation/removal p-occedings ?re 
finally terminated; (2) the dien ic; accepted by ICE for detention or lieportation/renlo~al; o i  ( 3 )  the >and is 
.3therwlsc carlceled. The ciicumstances llnder which the bond may be "otherwise canceled" accur when the 
secretary Or. the Attorney General ir.iposes a requirement for another bond, dnd the alien posts such a bond, or 
when an order of deportation has been issued and the alien is taken into custody. As the obligor has not shown 
that any of these circumstances apply, the bond is not canceled. 

(2ounsel alt :matively ctigues that the obligor is entitled to cancellation of the bond for equitable reasons, as 
the alien essentially goes into hiding after a final order is issued. As stated in the preceding paragraph, the 
obligor 1s bound .:rider the terms of the contract ro deliver the alien until the bond is canceled or breached. 

Counsel raises additional arguments in a formulaic brief concerning bonded Liens who may be eligible for 
'Temporary Protected Status. As these arguments are not applicable in this case. they will not be addressed here. 

On appeal, counsel asserts that the ICE failed to attach a properly completed questionnaire, or a photograph of the 
slien to the Form 1-340 as required by the AmwestReno Settlement Agreement entered into on June 22, 1995 by 
the legacy INS and Far West Surety Insurance ~ o r n ~ a n ~ . '  Counsel indicates: 

I Capital Bonding Corporation executed a settlement agreement with the legacy INS on February 21, 2003, in 
which it agreed not to raise certain arguments on appeals of bond breaches. The AAO will adjudicate the 
appeal notwithstanding the obligor's failure to comply with the settlement agreement in this case. 



I am attaching a questionnaire brief, which is a history of the 1-340 questionnaire and the 
requirements under Amwest I, Anlwest 11, and many INS [now ICE] memorandums, wires and 
training materials dedicated to this particular issue. They make it clear that each District must 
attach a properly completed questionnaire and a picture of the bonded alien to each 1-340 at the 
time they send it to the surety. 

Co~lnsel fdils to submit the ICE memoranda, wires and training materials to support his arguments. The assertions 
of counsel do not constitute evidence. Matter of lnureonu, 19 I&N Dec. 1, 3 (BIA 1983); Matter of Obaipbenn, 
19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 1.7 I&N Dec. 503, 506 (BIA 1980). Further, 
training :naterials written by the INS office of General Counsel, now Office of the Principal Legal Adviser 
(OPLA), are not binding on ICE. 

'The Settlement Agreement, Exhibit F, provides that "a questionnaire prepared by the surety with approval of the 
INS [now ICE] will be completed by the [ICE] whenever a demand to produce a bonded alien is to be delivered 
to the surety. The completed questionnaire will be certified correct by an officer of the [ICE] delivered to the 
surety with the demand." 

ICE is : I .,clbstantial coll~pliance with the Settlemc~~t Agreement when the questionnaire provtde,;:tite obligor 
with s~if1'icir:nt identifying ;niori~;i~:ion to dssist in expzditioasly locatirlg [he alizn, and does not rhislrad Ihe 
abligor. '3;rch case :nust be considered on Its own merits. Failure to ;rtz!ude a photograph, -,vhI<n is not 
,;5~0!tltci) raq~ii~cd mder the cenrts of the Agreenlenl, Goes not have the ssme impad :hs.vn iq~pr?per alien 
.,lnlber or -vrong name. 'ftro AAO must look at the totality of the circumstances to determine whether the 

obligor t. i s  prrjudiced by ICE'.. i'aijure to f i l l  in all of the 'zlal~ks, or to attach a nhotcigraph if.c>ne is 
dvailabli.. ?*lore iiuportantly, a lac1( of a photograph does not invalidate thc boad Sreach. , 

'-he record refleccs that a completed and signed questionnaire with the alien's photograph attacheJ vas torwarded 
to the obligor in compliance with the Settlement Agreement. 

Delivery bonds &re violated if the obligor fails to cause the bonded alien to be produced or to producs 
himself/herself to an immigration officer or immigration judge, as specified in the appearance notice, upon each 
and every writte~ -equest vrltil removal prcxeedings are finally terminated, or until the said alien is actualiy 
accepted h) ;CC ;ol detention or removal. Matter of Smith, 16 I&PJ Dec. 146 (Reg. Comn~. 1977). 

The regulations provide that sn ,>bligor shall be released from liability wherc [here has beer, "z, bstantial 
periunnance" of all conditions imposed by the tenns of the bond. 8 C.F.R. 5 103.6(~)(3). h bond is breached 
when there has been a substantial violation of the stipulated conditions of the bond. 8 C.F.R. 5 103.6(e). 

8 C.F.R. 9 103.5a(a)(2) provides that personal service may be effected by any of the following: 

(i) Delivery of a copy personally; 

(iij Delivery of a copy at a person's dwelling house or usual place of abode by leaving it with 
some person of suitable age and discretion; 

(iti) Delivery of a copy at the office of an attorney or other person including a corporation, by 
leaving it with a person in charge; 



(iv) Mailing a copy by certified or registered mail, return receipt requested, addressed to a person 
at his last known address. 

to Deliver Alien dated June 10, 2003 was sent to the obligor at 
via certified mail. This notice demanded that the obligor produce 
c return receipt indicates the obligor received notice to produce 

the bonded alien on Jline 16, 2003. Consequently, the record clearly establishes that the notice was properly 
served on the obligor in compliance with 8 C.F.K. 103.5a(a)(2)(iv). 

it is clear from the language used in the bond agreement that the obligor shall cause the alien to be produced or 
the alien shall producz himself to an ICE officer upon each and every request of such officer until removal 
proceedings ale either finally terminated or the alien is accepted by ICE for detention or removal. 

It must be noted that delivery bonds are exacted to insure that aliens will be produced when and where required 
by ICE for hearings or removal. Such bonds are necessary in order for ICE to function in an orderly manner. The 
courts have long considered the confusion which woiild result if aliens could be surrendered at any time or place 
; t suited the alien's or the surety's convenience. Matter of L-. 3 I&N Dec. 862 ((2.0. 1950). 

_Alter a careful review of the record. Is concluded thd the c~lndi!~oll~ 3t thc bond ha\: 'ken ~ubstan~~slly 
,i;olated. < : I * C ~  the c.o!lateral 1 ~ 1 ;  t ~ ?  f~ifeiter! The clecislon ofthe Geld office directai will net lx ilictuilwci. 

ORDER: The app=al IS dis11:issed. 


