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DISCUSSION: The delivery bond in this matter was declared breached by the Field Office Director, Detention 
and Removal, Los Angeles, California, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The record indicates that on July 26, 2002, the obligor posted a $5.000 bond conditioned for the delibery of the 
above referenced alien. A Notice to Deliver Alien (Form 1-340) dated February 4, 2003, was sent to the co- 
obligor via certified mail, return receipt requested. The notice demanded the bonded alien's surrender into the 
custody of an officer of Immigration and Customs Enforcement (ICE) at 11:00 a.m. on February 26.2003. a m  

The obligor failed to present the alien, and the alien 
I 

failed to appear as required. On April 15. 2003, the field office directcr informed the co-obligor that the delivery 
bond had been breached. 

On appeal, counsel states that ICE failed to zttacli a q~estionnaire, or a photograph of the alien to ihe F13rrn 1-34! 
as required by the AmwestJReno Settlement Agreement entered into on June 22, 1995 by the Immigration and 
Naturalization Service (legacy INS) and Far West Surety Insurance Company.' 

Counsel indicates: 

I am artaching a qi~edlonnaire brief, *hicF, i s  a history of 11;: 1-340 ql~estior~ris~re and the 
requilen~ents under Awu7est I. Amlz.rst !I,  .trici many PIS [now ICE] ~np,r,orandums. vrlre< and 
trair'ng materials Ldicated to this particular issue. They make it clear hat each Distnct rnll:,t . 
attach a properly comnp:eted (and signed) questionnaire and a photograph to each 1-343 :it thc 
rime they send it to the surety. 

Counsel fails ro svtbmit the ICE manoranda, wires ant1 training materials to aupport his argunier,ts. 1 he ,wsertlons 
of counsel do not constitute evidence. Matter of Lnureano, 19 I&N Dee. 1, 3 (BIA 1983); Malter of Ol>c~igherzo. 
19 I&N Dec. 533, 534 (3IA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980) Further, 
training materials written by the TNS office of General Counsel, now Office of the Principal Legal Adviser 
(OPLt\), are not binding on ICE. 

The Se~tlement Agreement, Exhibit F. 2rovides that "a questicnnaire prepared by the surety with appr<~val of the 
WS [now ICE] will be completed by the [ICE] whenever a demand to produce a bonded alien is to be !delivered 
to the su;ety. The completed questionnaire will be certified correct by an officer of the [ICE] deliverzd to the 
surety with the demand." 

ICE is in substantial compliance with the Settlement Agreement when the questionnaire provides the obligor 
with sufficient identifying information to assist in expeditiously locating the alien, and does not mislead the 
obligor. Each case must be considered on its own merits. Failure to include a photograph, for example, which 
is not absolutely required under the terms of the Agreement, does not have the same impact as an improper 
alien mirnber or wrong name. The AAO must look at the totality of the circumstances to determine whether 

Capital Bonding Corporation executed a settlement agreement with the legacy INS on February 21, 2003, in 
which it agreed not to raise certain arguments on appeals of bond breaches. The AAO will adjudicate the 
appeal notwithstanding Capital Bonding Corporation's failure to comply with the settlement agreement in this 
case. 
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the obligor has been prejudiced by ICE's failure to fill in all of the blanks. More importantly, a lack of a 
photograph does not invalidate the bond breach. 

The record reflects that a completed and signed questionnaire with the alien's photograph attached was forwarded 
to the obligor in compliance with the Settlement Agreement. 

On appeal, counsel states that the bonded alien is a national of El Salvador. Counsel opines that the bonded 
alien is eligible for Temporary Protected Status ('TPS). Counsel argues that a grant of TPS would terminate 
ICE's detention and removal authority and require cancellation of the delivery bond. 

Jurisdiction to determine whether dn alien is eligible for 'TPS lies with CIS or the itnrmgration judge, not the 
obligor for the alien's delivery bond. Counsel has not submitted evidence that the bonded alien has been 
granted 'TPS by either CIS or an immigration judge. 

TPS is by definition a temporary status for certain qualifying aliens from designated countries. At the 
expiration of a validly granted TPS period, absent some further change of the alien's status, the alien will be 
:eybired to depart the United States. 

'The obligor is bo~~nt i  by the ternis oi'the coni~.act to uhi ih ii t~bligaied itself. It is notrd thdt the terln; of ,he 
Germ 1-35> for :lotids conditioned up011 ~hr: deliver) of the alien est~blish the fo:lowing :on['~~.io,~:  he 
3bligur shal! cause thy dien to be pioduced or to produce I~~rnselfllierself . . . upon ?ach and <vet !' written 
request until exclusionldeportatiot~lremuval procerditzgs . . . are finally terminated " (Emphasis adllzcf). Thus. 
:he ohl i~or  is bolmd to deliver the alien by the express terms of the bond contract until ~ t h e r ~ e x r l ~ ~ s i ~ n .  
Jepc,rtation or removal proceedings are finslly terminakd, oi one of the other conditions Qcci~rs. 

Counsel posits that once ICE no longer has detention authority over the alien, the delivery bond must 
terminate by operation of law. However, this is contrary to the holdings of Zadvydas v. Davis. 533 U.S. 678 
(2001) and Doan v. INS, 3 11 F.3d 1160 (9fi Cir. 2002). In Zadvydas, the Supreme Court expressly recognized 
the authority of the legacy INS to require the posting of a bond as a condition of release after it lost detention 
authority over the alieil, even though a bond was not provided as a conditior~ of release by the scdtute. In 
Doan, the 9th Circuit held the legacy INS had thy authority to require a $10,000 delivery bond in a supervised 
releas? co ltext even though it d ~ d  not have deter~tion authority. Even though these cases drose In the p o ~ t -  
:-emovdl period, it is obvious from the rulings that detention authority is not the sole determining factor as td 

whether ICE can require a delivery bond. 

The bond contract provides that it may be canceled when (1) exclusion~deportation/removal proceedings are 
finally terminated; (2) the alien is accepted by ICE for detention or deportation/removal; or (3) the bond is 
otherwise canceled. The circumstances under which the bond may be "otherwise canceled" occur when the 
Secretary or the Attorney General imposes a requirement for another bond, and the alien posts such a bond, or 
when an order of deportation has been issued and the alien is taken into custody. As the obligor has not shown 
that any of these circumstances apply, the bond is not canceled. 

On appeal. counsel claims that "the INSIEOIR had an affirmative duty to inform her of her eligibility" for TPS. 

Sections 244(a)(3)(B) and (C) of the hnmigration and Nationality Act (the Act), 8 U.S.C. B 1254(3)(B) and (C). 
require to aliens in removal proceedings to be given notice of their eligibility for TPS. While the alien m'ithin the 
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context of removal proceedings must be provided notice of his or her eligibility for TPS, this requirem'znt has no 
bearing on the obligor's contractual duty to deliver an alien. Even assuming that ICE were to lose detention 
authority over an alien who may be eligible for TPS, as noted above, this would not require cancellation of the 
delivery bond. 

Delivery bonds are violated if the obligor fails to cause the bonded alien to be produced or to produce 
himself,'herself to an imn~igration officer or immigration judge, as specified in the appearance notice, iupon each 
and every written request until removal proceedings are finally terminated, or until the said alien is actually 
accepted by ICE for detention or removal. Matter c?fSnzith, 16 I&N Dec. 146 (Reg. Comm. 1977). 

The regulations provide that an obligor shall be released From liability where there has been "substantial 
performance" of all conditions imposed by the terms of the bond. 8 C.F.R. 5 103.6(~)(3). A bond is breached 
when there has been a substantial violation of the stipulated conditions of the bond. 8 C.F.R. 5 103.6(e). 

8 C.F.R. 5 103.5a(a)(2) provides that personal service may be effected by any of the following: 

(1 )  I)?live~y of a copy personally; 

; ; i j  Deliv~ry of copy at a person's dwel!ing house or usual placz of abode bv led~ing it with 
%ome person of suitpble age snd discretion; 

(ili) Dzlivevy of a copy at the office of an attorney or other person including a corpordiioi~, oy  
leqving it with a persoil In charge; 

:i i )  Mailing a copy by certified or registered mail, return receipt requested, addressed to a person 
at his last known address. 

On appeal, counsel asserts that the Form 1-340 was untimely because it was received by the obligor on February 
18, 2003 with a surrender date of February 26. 2003. and that service of the Form 1-340 within 10 days of the 
surrender date constitutes unreasonable notice. 

'The evidencc uf record indicates that the Notice to Deliver Alien dated Feb~uay  4, 2 0 3  wa; sent to the co- 
obligor vla certified mail. This notice demanded that the obligor produce the bonded alien on February 26, 2003. 
The domestic return receipt indicates the co-obligor received notice to produce the bonded alien on February 19, 
2003. Consequently, the record clearly establishes that the notice was properly served on the obligor in 
compliance with 8 C.F.R. 3 103.5a(a)(2)(iv). 

Counsel fails to explain how he arrived at 10 days as being reasonable notice or how a 10-day notification IS 

more inherently reasonable than the seven days notice the obligor actually received. In Interrzationn~' Fideliry 
Ins. Co. 1.. Crosland, 516 F. Supp. 1249 (S.D.N.Y. 1981), the court determined that the surety received 
sufficient notice even though it did not receive the demand notice until one day before it was required to 
produce the alien. Furthermore, as in International Fidelizy, there is no indication that the obligor has 
produced the alien or that it could have produced him within 10 days instead of seven days. 



It is clear from the language used in the bond agreement that the obligor shall cause the alien to be produced or 
the alien shall produce himself to an ICE officer upon each and every request of such officer until removal 
proceedings are either finally terminated or the alien is accepted by ICE for detention or removal. 

It must be noted that delivery bonds are exacted to insure that aliens will be produced when and where required 
by ICE for hearings or removal. Such bonds are necessary in order for ICE to function in an orderly manner. The 
courts have long considered the confusion which would result if aliens could be surrendered at any time or place 
it suited the alien's or the surety's convenience. Matter of L-, 3 I&N Dec. 862 (C.O. 1950). 

After a careful i-eview of the record, it is concluded that the conditions of the bond have been sut)stantislly 
violated, and the collateral has been forfeited. The decision of the field office director will hot be disturbed. 

ORDER: 'l'ht: appeal is dismissed. 


