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DISCUSSION: The delivery bond in this matter was declared breached by the Field Office Director, Detention 
and Removal. New York, New York, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

'The record indicates that on July 23, 2001, the obligor posted a $7,500 bond conditioned for the delivery of the 
above referenced alien. A Notice to Deliver Alien (Form 1-340) dated September 5, 2003, was sent to the obligor 
via certified mail, return receipt requested. The notice demanded the bonded alien's surrender into the custody of 

nt (ICE) at 9 0 0  a.m. on October 15,2003. at- 
The obligor failed to present the alien, and the alien failed to 

appear as requi;ed. On November 10,2003, the field office director informed the obligor that the delivery bond 
had been breached. 

On appeal, counsel asserts that the alien was granted voluntary departure or1 January 17, 2002. 

Counsel provides documentation developed by the Office of General Counsel (OGC), now Office of the 
Principal*l,egal Adviser (OPLA), that states a delivery bond must be canceled if an immigration court grants 
voluntary departure in a removal proceedii~g wlthout the requirement of a voluntary departure bond and without 
setting othel.condition; orl the ?rant of voluntary departure. The AAO has held i r ~  a precedent decision that OPLA 
mernot..~ntla are meiely opinions. The OPLA is uot aii atliurlicati\re bvJy and is in the position .nly ci beiihg an 
adblsor; as  w:h. adjudicdtors ar: not h a n d  by OPLA ~ecornmendations. Sed Murter .;.fIcbininli, 22 I&:'[ TIC, 109 
(Cornrr !9C)6j the LWO is :lot bound to f~l low a pclicy that violates ProceUlire established F\]v sl ~tu~c: or 
regulation. Accnrdi v. Sha~cghne~sy, 337 U.S. 200 (1954). 

The re~oyd retiects that a reinoval Ireal-in,: was held on Jariuary 17, 2002, and the dller~ - x ~ s  grnnted volt~otary 
departure Irom the United States on or betore hflarch 18, 2002, with an alternate order of removal to takc effect in 
the event chat the alien faded to depart as required. The alien was ordered to provide ICE. w~thin 30 days. travel 
documentation sufficient to assure lawful entry into the country to which the alien was departing. The record does 
not reflect that the bonded alien subniitted the travel documentation. The court did not set other condirions on the 
3ant of voluntary departure. The right of appeal was waived. 

On appeal. co~nsel  states that ICE lost statutcry detention authority and bence the authdrity to m~intai,i :he 
delivery hncl if the immigratiorl judge granted the alien voluntary departure without the requirenlent of a bond or 
other conditions. Counsel further hrgues that ICE lost detention authority and hence the authority to maintain the 
delivery bond when it failed to execute the removal of the bonded alien within 90 days of the final order of 
removal. Notwithstanding that in this case the court ordered the alien to provide travel documentation, which 
according to counsel provides ICE with the requisite detention authority, counsel's arguments will be fuily 
addressed below. 

Counsel states that 1CE ackno.vledges that a loss of detention authority serves to terminate the delivery bond 
contract. As evidence, he cites the Amwest/Reno Settlement Agreement, entered into on June 22, 1995 by the 
Immigration and Naturalization Service (legacy INS) and Far West Surety Insurance Company. Under that 
agreement, the parties agreed that, pursuant to statute, the authority of the Attorney General, now the Secretary, 
Department of Homeland Security (Secretary), to detain an alien subject to a final order of deportation generally 
expires six months after the order of deportation becomes final. The agreement also contains a passage from the 
Deportation Officer's Handbook, as it then existed, that stated "upon the expiration of the six month period . . . 
the alien, as a rule, cannot . . . be continued on bond. Any outstanding bond or order of recomizance must be 
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cancelled (emphasis added)." The parties, following the rule established by Shrode v. Rowoldt, 213 F.2d 8 10 (8' 
Cir. 1954), stipulated that ICE would cancel any bond which was not breached prior to the expiration of the six 
month period. 

The provision, stipulation and case law were predicated on former section 242(c) of the lmmigration and 
Nationality Act (the Act), 8 U.S.C. 3 1252(c), which was deleted by section 306 of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 (IIRAIRA), effective April 1, 1997. Because former section 
242 ( c )  of the Act no longer exists, this language contained in the Settlement Agreement is no longer applicable. 

The AAO !>as co~itinually held that the Secretary's authority to maintain a delivery bond is not contingent 
upon his authority to detaln :he alien. Counsel argues this ruling ignores the statutory framework established 
by amendments to the Act by the IIRAIRA. 

As noted by counsel, ICE authority to arrest and detain an alien under section 236 of the Act terminates when 
a decision is made whether an alien is to be removed from the United States, as for example, upon the grant of 
~oluntarv departure without the setting of conditions. ICE detention and removal authority under section 241 
8~f the 4ct begins with an order of removal, for example, upon the alien's overstay of the voluntary departure 
~ericb~l. Counsel argues that during the period of vol:~ntary depa~ture where the alien has not reserved appeal, 
and w i t l ~ o ~ t  conditions gn departure silch as ;in order to produce a travel do-ument or to post a voluntary 
,!r,yatzure bol-m!. ICb; hs~s no authority b) cletsin the alien, and thus !lo al~thority to maintain a deli~ery bond. 

Cci,ocel , ~ l ~ o  argues that the AAO's previous rulings are contrary to the court's holding In Slzrode, sicpm, i r ~  
that b01lci111g authority IS a form r ~ i  constru~tive detentian. and d I C ~ S S  of detention acthority 1cc;utreQ 
cat?~:.Ilarion of the tielivery bond. 

Following his ai-rest tor violating immigration laws, Rowoldt, the alien in Shrode, was released on a bond 
conditioned upon his appearance for deportation proceedings. Although the order of deportation became final 
in April 1952, he was not deported. In October 1952, more than six months after the deportation order became 
final. Ron~oldt was placed on supervisory parole. Immigration officials, however, refused to release him from 
bond. 

in upholding the lower court's decision relea~ing Rowoldt from bond, the appellate court noted that thz 
.;tatu~e grsnted the Attorney General supervisory and limited detention authority but did not authorize ~ h z  
posting of bond. The court stated that the requirement to post bail is tantamount to making the sureties jailers, 
and that the pbwer to require bail connotes the power to imprison in the absence of such bail. Since the only 
authority the Attorney General could exercise in Rowoldt's case was supelvisory, a bond could nct be 
required. 

Since Shrode, section 305 of the IIRAIRA added section 241(a)(l) of the Act, 8 U.S.C. 3 1231(a)(l). It 
provides generally that the Secretary shall remove an alien from the United States within 90 days following 
the order of removal, with the 90-day period suspended for cause. During the 90-day removal period, the 
Secretary shall exercise detention authority by taking the alien into custody and canceling any previously 
posted bond unlesq the bond has been breached or is subject to being breached. Section 241(a)(2) of the Act; 8 
C.F.R. Q: 1241.3(a). 

Section 241(a)(3) of the Act provides that if an alien does not leave or is not removed during the 90-day 
period, the alien shall be subject to supervision under regulations prescribed by the Secretary. Posting of a 



bond may be authorized as a condition of release after the 90-day detention period. 8 C.F.R. 5 1241.5(b). 
Thus, unlike in Shrode, the Secretary has the continuing authority to require aliens to post bond following the 
90-day post-order detention period. 

Counsel is correct that, per contract, the "types" of bonds are not interchangeable. The obligor is only bound 
by the terms of the contract to which it obligated itself. It is noted, however, that the terms of the Form 1-352 
for bonds conditioned upon the delivery of the alien establish the following condition: "the obligor shall cause 
the alien to be produced or to produce himselflherself . . . upon each and every written request until 
excli~sior~lde~~ortation/removal proceecliizgs . . . are finally terminated." (Emphasis added). Thus, the obligor is 
bound to deliver the alien by the express terms of the bond contract until either exclusinn, deportation or 
removal proceedings are finally terminated, or one of the other conditions occurs. 

Counsel posits that once ICE no longer has detention authority over the alien, it can no longer require a 
delivery bond. However, this ignores the holdings of Zadvyclcls v. Davis, 533 U.S. 678 (2001) and Doan v. 
INS, 3 1 1  F.3d 1160 (9th Cir. 2002). In Zadvydas. the Supreme Court expressly recognized the authority of the 
Immigration and Naturalization Service (legacy INS) to require the posting of a bond as a condition of release 
after it lost detention authority over the alien, even though a bond was not provided as a condition of release 
by the s~dtute. JQ Doan, the 9h Circuit held the lzgacy 1NS had the authority to require a $10,000 delivety 
5onJ in a ;clpen 15ed release cmtzxt even though it did not have detxtion authority. Even though thes: cases 
.,rose in the pobt-renioval pe r id ,  it is obvious froni the rulings that detentioq authority is 11vt rhe s ~ l e  
derz1.mi11in.g factnl as to whether ICE call require a delivery bond. 

The bond cor~tract provides that It may be canceled when ( I )  exclusion/deportatiot~/re~n~~~a~ prcte~dings are 
~inaliy tzrminated; (2) the alien is accepted by ICE for detention or deportation/rt:movaI; or (3) the honri is 
otherw~se canceled. The circumstances under which the bond may be "otheiwise canceled" occur when the 
Secretary or the Attorney General imposes a requirement for another bond, and the alien posts such a hond, or 
when an order of removal has been issued and the alien is taken into custody. As the obligor has not shown 
that any of these circumstances apply, the bond is not canceled. 

'The lmrnigrhtion court's failure to order the posting of a vclluntary departure bond does not alter the terms of 
the bond contract, and does not serve to extinguish the delivery bond despite ICE loss of detention authority 
during the period of volu,~tary departure. The delivery bond requires deli\lery of the alien to ICE upon 
demand or until proceedings have terminated, and is not conditio~ed upon a theory of constructive detention. 

Counsel raises additional arguments in a formulaic brief conczrning bonded aliens who may be eligible for 
Temporary Protected Status. As these arguments are not applicable in this case, they will not be addressed here. 

On appeal, counsel asserts that ICE attached a questionnaire to the Form 1-340, but did not provide the required 
information as required by the AmwestReno Settlement Agreement entered into on June 22, 1995 by the legacy 
INS and Far West Surety Insurance company.' Counsel indicates: 

I am attaching a questionnaire brief, which is a history of the 1-340 questionnaire and the 
requirements under Amwest I, Amwest II, and many INS [now ICE] memorandums, wires and 
training materials dedicated to this particular issue. They make it clear that each District must 

I Capital Bonding Corporation executed a settlement agreement with the legacy INS on February 21, 2003, in 
which it agreed not to raise certain arguments on appeals of bond breaches. The AAO will adjudicate the 
appeal notwithstanding the obligor's failure to comply with the settlement agreement in this case. 
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attach a properly completed (and signed) questionnaire to each 1-340 at the time they send it to 
the surety. Improperly completed questionnaires, or those that do not provide answers to all 
sections (including a negative one) do not satisfy the Amwest Settlements' requirements. 

Counsel fails to submit the ICE memoranda, wires and training materials to support his arguments. The assertions 
of counsel do not constitute evidence. Matter of Laureano, 19 I&N Dec. 1, 3 (BIA 1983); Matter of Obaigbena, 
19 I&N Dec. 533. 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Further, 
training lnatelials written by the INS office of General Counsel, now Office of the Principal Legal Adviser 
(OPLA), are not binding on ICE. 

The Settlement Agreement, Exhibit F, provides that "a questionnaire prepared by the surety with approval of the 
INS [now ICE] will be completed by the [ICE] whenever a demand to produce a bonded alien is to be delivered 
to the surety. The completed questionnairz will be certified correct by an officer of the [ICE] delivered to the 
surety with the demand." 

TCE is in substantial compliance with the Settlement Agreeinent when the questionnaire provides the obligor 
with sufficipnt identifying ~nformation to assist in expeditiously locating the alieu. and does nut misletid the 
obligor. Each cdse must be considered on its oun  merits. Fa~iure co include a photogra~h, for es?mple, l.~hich 
is nor 3bsolutzly required under the terrns of the Agrecmellt, does not have Lhe same inlpacr .I; I I I  in12,oper 
die11 number or .vrong name. The AAO must look at the totality cf thz circumslar.ce.; to determine ~ t ~ e t h e r  
the c)hligor has wt 1 prrjudic6:i by ICE's failurz tc flll in all of the bial~ks. 

Counsel ha. ilot alleged or establishzd ar.y plejudic: resulting from ICE's failure to compietc zach s ic i :~[ l  1-11 1Se 
questio.:-iaire. More iiilpotantly. failure Lo con~plete each section dws nc;t invalidate the bond brvsch, 

Delivery bonds are violated i i  the obligor fails to cause the bonded alien to be produced or ro produce , 

himselflherself to an immigration officer or immigration judge, as specified in the appearance notice, upon each 
and every written request until removal proceedings are finally terminated, or until the said alien is actually 
accepted by 1CE for detention or removal. Matter clf Smith, 16 I&N Dec. 146 (Reg. Comm. 1977). 

The regulations pl.ovitie that an oblisor shall bz released from liability where there has becn "substantial 
performance" of all conditions inlposcd by the terrns of the bond. 8 C.F.R. # 103.6(~)(3). A b n d  is br?ached 
whzn there has been a substantial violation of the stipulated conditions of the bond. 8 C.F.R. # 101.6(e). 
8 C.F.R. $ 103.5a(a)(2) provides that personal service may be effected by any of the iollowing: 

(i) Delivery of a copy personally; 

(ii) Delivery of a copy at a person's dwelling house or usual place of abode by leaving it 1,vith 
some person of suitable age and discretion; 

(iii) Delivery of a copy at the office of an attorney or other person including a corporation, by 
leaving it with a person in charge; 

(iv) Mailing a copy by certified or registered mail, return receipt requested, addressed to a person 
at his last known address. 



Page 6 

The evidence of record indicates that the Notice to Deliver Alien was sent to the obligor at 525 Penn Street, Suite 
200, Reading, PA 19601 on September 5, 2003 via certified mail. This notice demanded that the obligor produce 
the bonded alien on October 15. 2003. The domestic return receipt shows it was received by a representative of 
Capital Bonding Corporation, and was subsequently received by ICE on September 15, 2003. Consequently. the 
record clearly establishes that the notice was properly served on the obligor in compliance with 8 C.F.R. 3 
103.5a(a)(2)(iv). 

It is clear from the language used in the bond agreement that tht: obligor shall cause the alien to be produced or 
the alien shall produce hi~nseli to an ICE officer upon each and every request of such officer until removal 
proceedings are either finally terminated or the alien is accepted by ICE for detention or removal. 

It must be noted that delivery bonds aI,e exacted to insure that aliens will be produced when and where required 
by ICE for hearings or removal. Such bonds are necessary in order for ICE to function in an orderly manner. The 
courts have long considered the confusion which would result if aliens could be surrendered at any time or place 
it suited the alien's or the surety's convenience. Matter of L-, 3 I&N Dec. 862 (C.O. 1950). 

After a cacful review of the record. it is concluded that the conditions of the bond have been substarltiaily , 

vtiolated, and the colli~teral has been folfeited. 'The decision of the field office director will not be disturbell. 


