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DISCUSSION: The delivery bond in this matter was declared breached by the District Director, El Paso, Texas.. 
A subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now before the 
AAO on a motion to reconsider. 'The motion will be granted. The order dismissing the appeal will be affirmed. 

'The record indicates that on October 19, 2001, the obligor posted a $10,000 bond conditioned for the delivery of 
the above referenced alien. A Notice to Deliver Alien (Form 1-340) dated May 24, 2002, was sent to the obligor 
;ia certified mail, return receipt requested. The notice denlanded the bonded alien's surrender into the custody of 
an officer of the Invnigration and Naturalization Service (legacy INS), now lrnmigration ancl Customs 
Enforcement (ICE), at 1:30 p.m. oa June 4, 2002, at 6451 Boeing Drive, 1" Floor, El Paso. TX 79925. The 
~bligor failed to present the alien. and the alien failed to appear a5 required. On June 21,2002. the district director 
informed the obligcr that the delivery bond had been breached. 

''. motion to recansider must state the reasons for reconsideration a ~ d  be s~yported by any peilinent precedent 
decisions to establish that the decision was based on an incorrect application of law or ICE policy. 3 C.F.R. fj 
103.5(a)(3). 

911 appeal, counsel argued that the l ;o~m 1-340, Notice :o Deliver Alien, uas  untimely as tile obligor teceived 
ihs  !cotice QII Julie 3. 2002 wit11 a surrender date of Juny 4. 2002. The certified mail receipt mclul.ied in the 
--.:or-ti indi :ate:  that the obli ;or recqived the Fonu 1-340 on May 31, 1'002. 

I!n i:~otir,n. counsel acknowledges  hat the oLligor received the notice on May 31, L002,.but asserts thdt, as 
.:-+:1: day was a Friday, the surrender date of June 4, 2002 did not give the obligor a "reasonable'.' time ~n which 
7,- ;~rodi~cl: the alien. Coirnsel ~sscr ts  that the deletion 9f 8 C.F.R. 4 213.3 remo\led any temporal qotice 
rt.qu~reinents and that the AAO's reliance :Ipon Interrzational Fitlelity Ins. &. rl. CroslavJ. 516 7. Sl~pp. 1249 
(S.D.N.Y. 1981), which interprets the llotice require men!^ o i  K C.F.R. § 243.3, 1s enuyieoua as (11e caxe !lo 
longer has precedential value. 

Ccur~scl's argument i3 without merit. As the court specifically noted in International fidelity .'IX 2.. the 
r&ce requirement of 8 C.F.R. 3 ?43.0 pertained to the alien and that section 243.3 requ~red no specific notice 
to the surety. The court further noted that even if the Immigration and Naturalization Service (legacy INS) 
'vlis required to give th.: surety 72 hours notice under the regulation, as the surety was arguing, ;hat the surety 
received wfficient nolice 2vt.n though it did not receive the demand notice cntil one day before it was 
required to produce the alien. The court noted that 8 C.F.R. 6 1@3.5a(b) (1981), provided that when service is 
niade by mail, t'lree days may be added to the prescribed period uf the notice. The court r~oted that the surety 
rec~,i~.led seven days constructive notice and the fact that it did not receive the letter until one day before the 
alien was to be surrendered was technically irrelevant. Therefore, the court's decision regarding notrce to tne 
~bligor, as opposed to the alien, is still relevant. 

Counsel hirther argues that as "there is no longer any regulatory basis for determining what constitutl:~ timely 
]lotice t o  the obligor on an immigration delivery bond (ir there ever was), we must look to the parties to the 
contract's reasonable understanding of their rights and duties under that contract." As discussed above, prior 
regtrlations provided no specific time in which the obl ig~r  must be provided with notice to produce [he 
bonded alien. The Amwest v. Reno Settlement Agreement, entered into on June 22, 1995 between the legacy 
INS and Far West Surety Insurance Company, requires that the obligor be given a "reasonable period in 
which to comply with the notice to deliver the bonded alien, but sets no specific time frame for the notice 
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other than when a Form 1-166 is mailed to the bonded alien.' Counsel does not argue, and the record does not 
reflect, that the mailing of the Form 1-166 is an issue in the present case. 

' Counsel asserts in a footnote that, "any notice less than 10 days does not give the obligor a reasonable 
opportunity to perform." We note, however, as the court did in International Fidelity Ins. Co., that ihe obligor 
has not alleged that it would have been able to produce the bonded alien had it been given ten days notice, or 
that it has prod.~ced the alien since receipt of the surrender demand. 

Qn appeal. courisel argued that the district director Failed to provide the obligor with a properly completed 
<uestionuiiiie as ihe director did not provide a p3otograph of the alien or indicate that one was una\~ailable. In 
it3 previous decision, the AAO held that the questionnaire sent to the obligor complied with the terms of the 
,Imwest v. Rerio Settlement Agreement entered into on June 22, 1995 between the legacy Irnrni~ration and 
fhiaturalization Service znd the Xrnwest and Far Wzst Surety insurance Companies. The AAO further held that 
a lack of a photograph did not invalidate the bond breach. 

Cn motion, cormsel states that the faili~re of the district director to include a photograph I-k' the alien with the 
Illesl~onnaire, oi to indicate affinati\~?ly !h:.t ricne was available was not ~n compliance with thc Anwest/Renn 
'"?lerl~tIt 4~reemetlt 2nd its ihnpleme?ting rnem01dnd.l.' Counsel ;ndi~-ate>: 

! al;, d~isc4111;~ qiiestial~nau~, ~ I ~ Y ; I ,  \ ~ h l i h  :; ;list(xy 0- the 1-340 qlle5tio~nabr and tl~r 
~equireme;lts ilrlder . i;tirveJe ; nlv1:crsl 11'. silri JIIU-I~ IN.< lCFl nieroo1an:jums, wires :tnd 
~riining materials dedicated to this particular issue. Thev make it clear that each District must 
attach L properly c01npLeted quenbnna~re and a photca-aph, if dvailable ( ~ r  9thenvise slate 
' noh? is availaPle" 1, to each 1-330 at the Lmle ihey sbiof.l it tr, 'he surety. At1 imprope, 1.. 
compleied ciuestionnaire '~'ithoi~c. lhe ) h ~ t o ~ r ? p h  does not qatisfy rhe 4 r , w t e ~ t  !ettle:nt:n'~' 
reqmrements. 

Counsel failsjto submit the ICE memoranda, wiles and training materials to support his arguments. The assertid~is 
af counsel do not constitute evider~se. lMntter o f h u r e a r ! ~ ,  19 I&N Dec. 1, 3 (BIA 1983); Matter of Obaigbzna, 
19 l&N Dec. 533, 534 (BIA 1988); 'Matter of' Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Further, 
'saining matel-idls written kv the lNS office of General Coamsel. nclw Office of the Principal Leyal Adviser 
4,OPLP) are not biding on ,CE. 

'!71e Settlement rlgrtz nent. Exhibit F, prcjvi~les that "s qu~stionnaire prepared by the surety qith dpprobdl of ;he 
1145 [now lCEj will be completed by the [ICE] whenever d demhnd to produce a bonded ~ilien is to be delivered 
to the surety. The.completed questionnaire will be certified correct by an officer of the [ICE] delivered to the 
..i~rcty with the demand." 

' The Agreement requires that if ICE "intends to notify the alien of the date and time of [removal], such notice w ~ l l  not 

5:: [nailed to the alien before, and not less than 3 days after, the demand to produce the alien is mailed to the bond 

obligor. - 
2 Capital Bonding Corporation executed a settlement agreement with the legacy INS on February 21, 2003, i r ~  which it 
dgreed not to raise certain arguments on appeals of bond breaches. The AAO will adjudicate the appeal notwithstanding 
Capital Bonding Corporation's failure to comply with the settlement agreement in this case. 
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ICE is in substantial compliance with the Settlement Agreement when the questionnaire provides the obligor 
with sufficient identifying information to assist in expeditiously locating the alien, and does not mislead the 
obligor. Each case must be considered on its own merits. Failure to include a photograph, which is not 
?bsolutely required under the terms of the Agreement, does not have the same impact as an improper alien 
number or wrong name. The AAO must look at the totality of the circumstances to determine whether the 
obligor has been prejudiced by ICE's failure to fill in all of the blanks, or to attach a photograpll if one is 
available. A strict teading of the word "complete" as urged by counsel sets standards that are contained in 
:]either of the Agreements stylsd Amwest 1 and Amwest 11. 

Taunstl has not alleged ar established any prejudice resulting from ICE's failure to attached a photograph, or 
I T I O C ~  particularly, to state that onz. is unavailable. Idore importantly, a iack of a photograph does not invalidate 
the bond breach. 

-e obligor is bound by the terms of the bond coritract to surrender the alien upor] eaclt hnd every written 
request until removal proceedings are finally terminated, or until the alien is actually accepted for detention or 
. emoval. 

' l i~der the provisicns of !he ln~lnigrati~n Bond Folni 1-32. (he ;bligor agreeh so 2nuduce the allen upc~t 
;mand ~mtil: ( I )  exc!i~sion/depo;tation/rer~~~va~ proceedings ;ire findly terminated; (2) tb.e aliej~ is accepttd 

.ZE for dete~ltlon or depo.tatior~rertlova1; or (3) the bond is calicried for 5onle other reawn. The nbligor is 
:ved of' ~ t s  contractual responsibility to tiejive( Ih\: ,ilien on!)' ~f one o i  th*:se e~r~rae~-a leb , l t i rc~r~ls ta~i~es  ha< 
urred. As the obligor hes :lot shown iny 3f .ire ahove occurrences. the t t o ~ d  breach:c..su~tlng from the 

-jgorty r * ; l ~ i r ~  tc produce the ali-.n on June 4, 2i02 is valid. , > I  . I  , * , 

i hz r e ~ b l ~  ,oh :it Y C.P.K. $ 1U3..5(a)(4) stsit?;, ":a1 trlotiol~ :hci 402s not ruect appli~ahle~r:.quueme~lts sha!l 
?- Iisrnirs~~rl-;." As cou~sel  failed to cite any precedent decisions in suppo~c uf its rilotion to reconsic!er. :he 
~bligor's motion will he dismissed. Tbe previous decisions of the director and the AAO \wll ,not be distwrbed. 

. - Am: The order of Septerr~ber 25,2002. cZi~mis3ing the appeal is :*ffmed. 1 hR1 


