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DISCUSSION: The waiver application was denied by the District 
Director, San Francisco, California, and a subsequent appeal was 
dismissed by the Associate Commissioner for Examinations. The 
matter is before the Associate Commissioner on a motion to reopen. 
The motion will be granted and the order dismissing the appeal will 
be affirmed. The application will be denied. 

The applicant is a native and citizen of the Philippines who was 
found to be inadmissible to the United States under § 
212 (a) (6) (C) (i) of the Immigration and Nationality Act, (the Act) , 
8 U.S.C. 1182 (a) ( 6 )  (C) (i) , for having procured admission into the 
United States by fraud or willful misrepresentation in 1989. The 
applicant married a United States citizen in June 1995 and is the 
beneficiary of an immediate relative visa petition filed in her 
behalf on two occasions. The visa petition filed in November 1995 
was denied due to abandonment. The visa petition filed in November 
1997 remains unadjudicated in the record. The applicant seeks the 
above waiver in order to remain in the United States and reside 
with her spouse. 

The district director concluded that the applicant had failed to 
establish that extreme hardship would be imposed on a qualifying 
relative and denied the application accordingly. The Associate 
Commissioner affirmed that decision on appeal. 

On motion, counsel asserts that extreme hardship will be imposed 
upon the applicant's husband because he has a two-year old child 
who needs her mother to take care of her, and it would be an 
economic, emotional and personal hardship if the applicant is 
removed from the United States. 

The record reflects that the applicant procured admission into the 
United States in January 1989 by presenting a false Philippine 
passport. 

Section 212 (a) CLASSES OF ALIENS INELIGIBLE FOR VISAS OR 
ADMISSION.-Except as otherwise provided in this Act, aliens who are 
inadmissible under the following paragraphs are ineligible to 
receive visas and ineligible to be admitted to the United States: 

( 6 )  ILLEGAL ENTRANTS AND IMMIGRATION VIOLATORS.- 

(C) MISREPRESENTATION. - 

(i) IN GENERAL. -Any alien who, by fraud 
or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or 
has procured) a visa, other documentation, or 
admission into the United States or other 
benefit provided under this Act is 
inadmissible. 
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Section 212 (i) ADMISSION OF IMMIGRANT INADMISSIBLE FOR FRAUD OR 
WILLFUL MISREPRESENTATION OF MATERIAL FACT.- 

(1) The Attorney General may, in the discretion of the 
Attorney General, waive the application of clause (i) of 
subsection (a) (6) (C) in the case of an alien who is the 
spouse, son or daughter of a United States citizen or of 
an alien lawfully admitted for permanent residence, if it 
is established to the satisfaction of the Attorney 
General that the refusal of admission to the United 
States of such immigrant alien would result in extreme 
hardship to the citizen or lawfully resident spouse or 
parent of such an alien. 

(2) No court shall have jurisdiction to review a decision 
or action of the Attorney General regarding a waiver 
under paragraph (1) . 

On motion, counsel asserts that both the applicant and his child 
would suffer extreme hardship if the applicant were removed from 
the United States. Section 212 (i) of the Act provides that a waiver 
of the bar to admission resulting from § 212 (a) (6) (C) of the Act is 
dependent first upon a showing that the bar imposes an extreme 
hardship on a qualifying family member, in this case the 
applicant's husband. Hardships to the applicant or her child are 
not a consideration in § 212(i) proceedings. Although extreme 
hardship is a requirement for § 212 (i) relief, once established, it 
is but one favorable discretionary factor to be considered. 
Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

On motion, counsel discusses the requirements relating to the issue 
of "extreme hardshipw as that term applied in matters involving 
suspension of deportation under § 244 of the Act, 8 U.S.C. 1254, 
prior to its amendment by the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, and recodification under § 
240A of the Act, 8 U.S.C. 1230A, and redesignation as "cancellation 
of removal. " Matter of Piltch, 21 I&N Dec. 627 (BIA 1996) ; Matter 
of Anderson, 16 I&N Dec. 596 (BIA 1978). Counsel asserts that the 
applicant has established the requirements for suspension of 
deportation in that she has been physically present in the United 
States for at least seven years and has good moral character. 

In Matter of Marin, 16 I&N Dec. 581 (BIA 1978), the Board stated 
that, for the most part, it is prudent to avoid cross application, 
as between different types of relief, of particular principles or 
standards for the exercise of discretion. See also Matter of 
Mendez, supra. In those matters, the alien was seeking relief from 
removal. In the matter at hand, the alien is seeking relief from 
inadmissibility. It is more suitable to use case law references 
relating to the application of the term I'extreme hardshipll as found 
in case law relating to waivers of grounds inadmissibility under § 
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212(h) of the Act than in case law relating to cancellation of 
removal . 

Although the former application for suspension of deportation and 
the present and past applications for waiver of grounds of 
inadmissibility require a showing of "extreme hardship, " the 
parameters for applying such hardship are somewhat narrower in 
waiver of grounds of inadmissibility application proceedings. In 
such proceedings, the applicant may only show that such hardship 
would be imposed on a spouse or parent who is a citizen or lawful 
permanent resident of the United States. In former suspension of 
deportation proceedings, the alien could show hardship to himself 
or herself as well as the condition of his or her health, age, 
length of residence beyond the minimum requirement of seven years, 
family ties abroad, country conditions, etc. 

After reviewing the amendments to the Act and to other statutes 
regarding fraud and misrepresentation from 1957 to the present 
time, and after noting the increased penalties Congress has placed 
on such activities, including the narrowing of the parameters for 
eligibility, the re-inclusion of the perpetual bar and eliminating 
children as a consideration in determining the presence of extreme 
hardship, it is concluded that Congress has placed a high priority 
on reducing and/or stopping fraud and misrepresentation related to 
immigration and other matters. 

In Matter of Cervantes-Gonzalez, ~nterim Decision 3380 (BIA 1999), 
the Board of Immigration Appeals (BIA) stipulated that the factors 
deemed relevant in determining whether an alien has established 
extreme hardship pursuant to § 212(i) of the Act include, but are 
not limited to, the following: the presence of a lawful permanent 
resident or United States citizen spouse or parent in this country; 
the qualifying relative's family ties outside the United States; 
the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's 
ties in such countries; the financial impact of departure from this 
country; and finally, significant conditions of health, 
particularly when tied to an unavailability of suitable medical 
care in the country to which the qualifying relative would 
relocate. 

In Matter of Cervantes-Gonzalez, the Board also held that the 
underlying fraud or misrepresentation may be considered as an 
adverse factor in adjudicating a § 212 (i) waiver application in the 
exercise of discretion. Matter of Tiiam, Interim Decision 3372 (BIA 
1998), followed. The Board declined to follow the policy set forth 
by the Commissioner in Matter of Alonso, 17 I&N Dec. 292 (Comm. 
1979) ; Matter of Da Silva, 17 I&N Dec. 288 (Comm. 1979), and noted 
that the United States Supreme Court ruled in INS v. Yueh-Shaio 
Yanq, 519 U.S. 26 (1996), that the Attorney General has the 
authority to consider any and all negative factors, including the 
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respondent's initial fraud. 

On motion, counsel asserts that the applicant's spouse would suffer 
economic hardship because he relies on his wife's income. This 
assertion of financial hardship to the applicant's spouse advanced 
in the record is contradicted by the fact that, pursuant to § 213A 
of the Act, 8 U.S.C. 1183a, and the regulations at 8 C.F.R. 213a, 
the person who files an application for an immigrant visa or for 
adjustment of status on or after December 19, 1997 must execute a 
Form 1-864 (Affidavit of Support) which is legally enforceable in 
behalf of a beneficiary (the applicant) who is an immediate 
relative or a family-sponsored immigrant when an applicant applies 
for an immigrant visa. The statute and the regulations do not 
provide for an alien beneficiary to execute an af f idavit of support 
in behalf of a U.S. citizen or resident alien petitioner. 
Therefore, a claim that an alien beneficiary is needed for the 
purpose of supporting a citizen or resident alien petitioner can 
only be considered as a hardship in rare instances. 

It is also noted that the Ninth Circuit Court of Appeals in 
Carnalla-Mufioz v. INS, 627 F.2d 1004 (9th Cir. 1980), held that an 
after-acquired equity, referred to as an after-acquired family tie 
in Matter of Tijam, Interim Decision 3372 (BIA 1998), need not be 
accorded great weight by the district director in considering 
discretionary weight. The applicant in the present matter entered 
the United States in 1989 by fraud and married her spouse in 1995. 
She now seeks relief based on that after-acquired equity. However, 
as previously noted, a consideration of the Attorney General's 
discretion is applicable only after extreme hardship has been 
established. 

A review of the documentation in the record, when considered in its 
totality, reflects that the applicant has failed to show that her 
husband would suffer hardship over and above the normal economic 
and social disruptions involved in the removal of a family member. 
Having found the applicant statutorily ineligible for relief, no 
purpose would be served in discussing the favorable or unfavorable 
exercise of the Attorney General's discretion. 

In proceedings for application for waiver of grounds of 
inadmissibility under § 212 (i) of the Act, the burden of proving 
eligibility remains entirely with the applicant. Matter of T-S- 
Y-, 7 I & N  Dec. 582 (BIA 1957). Here, the applicant has not met that 
burden. Accordingly, the order dismissing the appeal will be 
af firmed. 

ORDER: The order of December 27, 1999 dismissing the appeal is 
affirmed. 


