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DISCUSSION: The waiver application was denied by the Acting
District Director, San Francisco, California, and an appeal was
dismissed by the Associate Commissioner for Examinations.
Subsequently, the Associate Commissioner granted a motion to reopen
the matter and affirmed the order dismissing the appeal. The matter
is now before the Associate Commissioner on a second motion to
reopen and reconsider. The second motion will be dismissed.

The applicant is a native and citizen of the Philippines who was
found to be inadmissible to the United States wunder §
212(a) (6) (C) (1) of the Immigration and Nationality Act (the Act),
8 U.S.C. 1182(a) (6) (C) (1), for having procured admission into the
United States by fraud or willful misrepresentation in April 1988.
The applicant married a United States citizen in September 1996 and
is the beneficiary of an approved petition for alien relative. She
seeks the above waiver in order to remain in the United States and
reside with her spouse.

The acting district director concluded that the applicant had
failed to establish that extreme hardship would be imposed on a
qualifying relative and denied the application accordingly. The
Associate Commissioner affirmed that decision on appeal and on a
subsequent motion to reopen.

On second motion, counsel submits copies of two articles concerning
conditions on the island of Samar, Philippines. Counsel states that
if the applicant is removed from the United States, she will have
to reside with her family on Samar and will face danger there
because the region is one of the biggest training grounds for the
New People’s Army (NPA).

Counsel requests a 60-day extension of time in which to submit a
psychological evaluation of the applicant’s spouse. Counsel asserts
that the psychologist’s report will provide new and material
evidence which should be considered before a final decision is made
on the applicant’s request. As more than six months have passed
since the second motion was filed and no additional evidence or
documentation has been received, a decision will be rendered based
on the present record.

8 CFR 103.5(a) (2) states, in pertinent part: "A motion to reopen
must state the new facts to be provided in the reopened proceeding
and be supported by affidavits or other documentary evidence."

Based on the plain meaning of "new," a new fact is found to be
evidence that was not available and could not have been discovered
Or presented in the previous proceeding.!

' The word "new" is defined as "1. having existed or been
-made for only a short time . . - 3. Just discovered, found, or
learned <new evidences . . . -" WEBSTER’'S II NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984) (emphasis in original) .
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For comparison purposes, when used in the context of other legal
disciplines, the phrase "new facts" or "new evidence" has been
determined to be evidence that was previously unavailable and could
not have been discovered during the prior proceedings. In removal
hearings and other proceedings before the Board of Immigration
Appeals, the regulations at 8 CFR 3.2 state:

A motion to reopen proceedings shall state the new facts
that will be proven at a hearing to be held if the motion
is granted and shall be supported by affidavits or other
evidentiary material. . . . A motion to reopen
proceedings shall not be granted unless it appears to the
Board that evidence sought to be offered is material and
was not available and could not have been discovered or
presented at the former hearing . . . .»

In examining the authority of the Attorney General to deny a motion
to reopen in deportation proceedings, the Supreme Court has found
that the appropriate analogy in criminal procedure would be a
motion for a new trial on the basis of newly discovered evidence.
INS v. Doherty, 502 U.S. 314, 323 (1992); INS v. Abudu, 485 U.S.
94, 100 (1988); see also Matter of Coelho, 20 I&N Dec. 464, 472 n.4
(BIA 1992). Accordingly, in federal criminal proceedings, a motion
for a new trial based on newly discovered evidence "‘may not be
granted unless . . . the facts discovered are of such nature that
they will probably change the result if a new trial is granted,

they have been discovered since the trial and could not by the
exercise of due diligence have been discovered earlier, and .
they are not merely cumulative or impeaching.’" Matter of Coelho,
20 I&N Dec. at 472 n.4 (quoting Taylor v. Illinois, 484 U.S. 400,
414 n.18 (1988)).

On second motion, counsel submits documentation regarding country
conditions on Samar Island in the Philippines. As argument, counsel
states that if the applicant is removed from the United States, she
will have to reside with her family in her hometown of Samar and
that the danger the applicant will face there further aggravates
the emotional and psychological problems that the qualifying
relative is experiencing.

A review of the evidence that counsel submits on second motion
reveals no fact that could be considered "new" under 8 CFR
103.5(a) (2) . All evidence submitted was previously available and
could have been discovered or presented in the previous proceeding.
The evidence submitted on motion will not be considered "new" and
will not be considered a proper basis for a motion to reopen.

Motions for the reopening of immigration.proceedings are disfavored
for the same reasons as are petitions for rehearing and motions for
a new trial on the basis of newly discovered evidence. INS wv.
Doherty, 502 U.S. at 323 (citing INS v. Abudu, 485 U.S. at 107-
108). A party seeking to reopen a proceeding bears a "heavy
burden." INS v. Abudu, 485 U.S. at 110. With the current motion,

the movant has not met that burden. The motion to reopen will be
dismissed.
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Furthermore, 8 CFR 103.5(a) (2) states, in pertinent part:

A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was
based on an incorrect application of law or Service
policy. A motion to reconsider a decision on an
application or petition must, when filed, also establish
that the decision was incorrect based on the evidence of
record at the time of the initial decision.

Although counsel has submitted a motion entitled "Motion to Reopen/
Reconsider," counsel does not establish that the decision was
incorrect based on the evidence of record at the time of the
initial decision. Other than the title of the motion, counsel does
not assert that a motion to reconsider should be considered as an
alternative to the motion to reopen. Assuming, arguendo, that the
petitioner intended to file a motion to reconsider, the
petitioner’s motion will be dismissed.

Finally, it should be noted for the record that, unless the Service
directs otherwise, the filing of a motion to reopen or reconsider
does not stay the execution of any decision in a case or extend a
previously set departure date. 8 CFR 103.5(a) (1) (iv).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. 8 CFR 103.5(a) (4) states that "[a]
motion that does not meet applicable requirements shall be
dismissed." Accordingly, the motion will be dismissed, the
proceedings will not be reopened, and the previous decisions of the
director and the Associate Commissioner will not be disturbed.

ORDER: The motion is dismissed.



