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DISCUSSION: The waiver application was denied by the District Director, Atlanta, Georgia, and is now |
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. ‘

-~ The applicant is a native and citizen of India who was found to be inadmissible to the United States under section

212(a)(l)(A)(i) of the Immigration and Nationality Act (the Act), 8 US.C. § 1182(a)(l)(A)(i), as an alien vvho is
determined to have a communicable disease of public health significance. The applicant's medical examination

» 'shows he tested positive for the human immune deﬁc1ency virus (HIV). The applicant is the beneficiary of an
approved immigrant petition for an alien worker (Form 1-140). The apphcant seeks a waiver of the bar of

admrssron provrded under section 212(g) of the Act, 8U.S.C. § 1 182(g) in order to resrde i the Umted States

The district director concluded that the applicant did not qualify for a waiver under section 212(g) of the Act

~and denied the Application for Waiver. of Grounds.of Excludab1l1ty accordmgly Decision of the District

Director, dated November 14, 2006.

needs have been addressed, that his family has become acculturated to the United States and that there would
be possible repercussions if his family were to be removed as he and his wife are members of a.religious
minority in the area to which they would relocate. - Form 1-290B, Notice of Appeal to the Administrative

Appeals Office (A40), dated December 8, 2006.

Section 2il"2(a)(l)(A)(i)' of the Act provides that any alien who is determined (in accordance with regulations
prescribed by the Secretary of Health and Human Servrces) to have a communicable disease of public health

srgmﬁcance is inadmissible:

- The human immunodeﬁciency virus has ‘been determined by the U.S. Public Health Service ‘to be a -
- communicable disease of public health significance. 42 C.F.R. § 34.2(b)(4). However aliens 1nfected w1th HIV
. may have such 1nadmiss1b1hty waived upon meeting certain conditions.

~ Section 212(g)(1) of the Act prov1des .in part, that the Attomey General may waive such 1nadm1551b1hty in the
, case of an individual alien who: : :

'(A) isa spouse or the unmarried son or daughter, or the minor unmarried lawfully adopted child; -
of a United States citizen, or of an alien lawfully admltted for permanent residence, or of an al1en
who has been issued an immigrant visa, :

(B) has a son or daughter who is a United States citizen or an alien lawfully admrtted for
permanent residence, or an alien who has been issued an 1mm1grant visa; or

©) quahﬁes for clas31ﬁcat1on under clause (111) or (iv) of section llS4(a)(1)(A) of this title or
clas51ﬁcatlon under clause (i) or (iii) of section 1154(a)(1)(B) of this title N

in accordance with such terms, conditions, and controls; if any, including the 'givmg of bond, as
the Attomey General, in the' discretion of the Attorney General after consultation with the.
Secretary of Health and Human services, may by regulation prescrlbe



An-applicant who meets this statutory requirement must also demonstr'a't_e that the following three conditions will
be met if a waiver is granted: ' '

(1) The danger to the publrc health of the Umted States created by the alien's admlssron 1s .
mmlmal and '

| (2) The possibility of the spread of the mfectlon created by the applrcant s admrssron is mmlmal
and :

(3) There will be no cost incurred by any government agency ‘without prror consent of that
agency

On his waiver application, the applrcant does not 1ndrcate that he is the spouse, child or parent of a U.S citizen
or lawful permanent resident (LPR). A review of the documentatlon in the record also fails to establish the
existence of a qualifying relationship with a U.S. citizen or LPR. Neither is the appllcant qualified for
~ classification under section 204(a)(1)(A) or (B) of the'Act. The approved Form I-140 filed by his employer

- was granted under section 203(b)(3)(A)(i) of the Act. Accordingly, the applicant has neither the qualifying
- relationship nor the classiﬁcationrequired to seek a waiver of inadmissibility. ‘The 'appeal will be dismissed.

‘In reviewing the record the AAQ finds that the apphcant in the present case submrtted the Form 1-690,
Application for Waiver of Grounds of Excludability, which is used to apply for warvers in cases involving the
adjustment of special agricultural workers and legallzed aliens under sections 210 and 245A of the Act
respectwely The appropriate form for seeking a warver of inadmissibility in the present case is the Form I-
601 Application for Waiver of Grounds of Inadmnssrblllty The AAO also finds that while the applicant and
~ his wife each submitted a Form .1-290B to Cltrzenshlp and Immigration Services, the record indicates the .
*“filing of only one fee, which was assigned to the present case. In the absence of a fee, the AAO will not

~ consider the appeal filed by the applicant’s spouse. However, it notes that the applicant’s spouse, like the

- applicant, also lacks the qualrfymg relatlonshrp or class1ﬁcat10n to apply for a waiver of 1nadmlssrb111ty under .
‘ _sectron 212(g) of the Act '

~In proceedings for an application for waiver of grounds of in‘adrnissibility under section'IZ12(a)(1)(A)(i)'of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 8 U.S.C.
§1361. Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed. o

ORDER: The appeal is drsmissed.



