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. DISCUSSION: The waiver application was denied by the District

" Director, Newark, New Jersey, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Russia who was found to be
inadmissible to the United States under section 212(a) (6) (C) (i) of
the Immigration and Nationality Act (the Act), 8 uU.s.c.
1182(a) (6) (C) (i), for having procured a benefit under the Act by
fraud or willful migre entation. The applicant is now married to
her third husband, a citizen of the United States
and seeks the above waiver in order to remain in the United States.
The record does not contain evidence of a petition for alien
relative filed on the applicant’s behalf by her current spouse.

The district director concluded that the applicant had failed to
establish that extreme hardship would be imposed on a qualifying
relative and denied the application accordingly.

On appeal, counsel asserts that the district director improperly
applied the law and facts. Counsel states that a brief and/or
evidence will be forthcoming within 30 days after filing the
appeal. Since more than four months have passed and no new
information or documentation has been received, a decision will be
rendered based on the Present record.

The record reflects that the applicant was divorced from her first
husband on June 8, 1992. On June 26, 1992, she entered the United
States as a visitor for pleasure with permission to remain until

' JDecember 25 99 October 10, 1992, the applicant married
a citizen of the United States. On Novenmber
applicant filed an application to adjust her status

14 14
to lawful permanent residence based on that marriage. The
adjustment application was denied by the Service on October 24,
1994. The full decision concerning this denial is not contained in
the record of proceeding.

The record further reflects that the applicant applied for a
reentry permit on August 17, 1994 for the purpose of taking a two-
week vacation to Germany. 1In support of her reentry pernit
application, the applicant stated that she was a conditional
resident of the United States and submitted a photocopied page from
her passport containing a fraudulent stamp indicating that her
immigration status had been adjusted to that of a conditional
resident on August 4, 1994 :% New York. The reentry permit
application was approved in error and was issued to the applicant
on September 15, 1994, :

The applicant is clearly inadmissible to the United States for
having procured a reentry permit by fraud or willful
misrepresentation. She is therefore inadmissible to the United
States, as found by the district director, under section
212(a) (6) (C) (i) of the Act.



The district director also states in her decision to deny the -
applicant’s waiver request that the applicant applied for admission
to the United States on January 20, 2000 as a returning resident by
presenting fraudulent Form I-551, evidence of lawful admission as
a permanent resident. However, the record contains no evidence to
support this assertion.

Section 212(a) of the Act states:

CLASSES OF ALIENS INELIGIBLE FOR VISAS OR ADMISSION.-
Except as otherwise provided in this Act, aliens who are
inadmissible under the following paragraphs are
ineligible to receive visas and ineligible to be admitted
to the United States:

* * *
(6) ILLEGAL ENTRANTS AND IMMIGRATION VIOLATORS. -

* * *
(C) MISREPRESENTATION.-

(i) IN GENERAL.-~Any alien who, by fraud or
willfully misrepresenting a material fact,
seeks to procure (or has sought to procure or
has procured) a visa, other documentation, or
aédmission inte the United States or other
benefit provided under this Act is
inadmissible.

Section 212(i) of the Act states:

ADMISSION OF IMMIGRANT INADMISSIBLE FbR.FRAUD OR WILLFUL
MISREPRESENTATION OF MATERIAL FACT.-

(1) The Attorney General may, in the discretion of the
Attorney General, waive the application of clause (i) of
subsection (a) {6) (C) in the case of an alien who is the
spouse, son, or daughter of a United States citizen or of
an alien lawfully admitted for permanent residence, if it
is established to the satisfaction of the Attorney
General that the refusal K of admission to the United
States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or
parent of such an alien.

{(2) No court shall have jurisdiction to review a decision
or action of the Attorney General regarding a waiver
under paragraph (1).

Sections 212(a) (6) (C) and 212(i) of the Act were amended by the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRIRA), Pub L. 104-208, 110 Stat. 3009. There is no longer any



al¥ernative provision for waiver of a section 212 (a) (6) {C) (1)
" violation due to passage of time. In the absence of explicit
statutory direction, an applicant’s eligibility is determined under
the statute in effect at the time his or her application is finally
considered. See Matter of Soriano, 21 I&N Dec. 516 (BIA 1996; A.G.
1997).

If an amendment makes the statute more restrictive after the
application is filed, the eligibility is determined under the terms
of the amendment. Conversely, if the amendment makes the statute
more generous, the application must be considered by more generous
terms. Matter of George and Lo ez-Alvarez, 11 I&N Dec. 419 {BIA
- 1965); Matter of Leveque, 12 I&N Dec. 633 (BIA 1968).

Section 212(i) of the Act provides that a waiver of the bar to
admission resulting from section 212(a)(6)(C) of the Act is
dependent first upon a showing that the bar imposes an extreme
hardship on a qualifying family member. Although extreme hardship
is a requirement for section 212({i) relief, once established, it is
but one favorable discretionary factor to be considered. See Matter
of Mendez, 21 I&N Dec. 296 (BIA 1996).

extreme hardship pursuant to section 212(i) of the Act include, but
are not limited to, the following: the presence of a lawful
permanent resident or United States citizen Spouse or parent in
this country; the qualifying relative’s family ties outside the
United States; the conditions ir the country or countries to which
the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact
of departure from this country; and finally, significant conditions
of health, particularly when tied to an unavailability of suitable
medical care in the country to which the qualifying relative would
relocate.

On appeal, counsel fails to submit any evidence of hardship to the
applicant’s spouse (the only qualifying relative) caused by
separation that reaches the level of extreme as envisioned by
Congress if the applicant is not allowed to remain in the United
States. Having found the applicant statutorily ineligible for

In  proceedings for application for waiver of grounds of
inadmissibility under section 212(i) of the Act, the burden of
proving eligibility remains entirely with the applicant. See Matter
of T-5-¥-, 7 I&N Dec. 582 (BIA 1957). Here, the applicant has not
met that burden. Accordingly, the appeal will be dismissed. '

ORDER? The appeal is dismissed.



