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DISCUSSION: The waiver application was denied by the Officer in Charge,
Accra, Ghana, and has been forwarded for certification to the Associate
Commissioner for Examinations. The decision of the officer in charge
will be affirmed. The application will be denied.

The applicant is a native and citizen of Nigeria who was found by a
consular officer to be inadmissible to the United States under section
212 (a) (2) (A) (1) (I) of the Immigration and Nationality Act (the Act), 8
U.S.C. 1182(a) (2) (A) (1) (T), for having been convicted of a crime
involving moral turpitude. The applicant is the spouse and father of
United States citizens and is the beneficiary of an approved petition
for alien relative. He seeks a waiver of inadmissibility under section
212 (h) of the Act, 8 U.S.C. 1182(h), 1in order to immigrate to the
United States.

The officer in charge concluded that the applicant had failed to
establish that extreme hardship would be imposed upon a qualifying
relative and denied the application accordingly.

The record reflects that the applicant was arrested on or about July
10, 1891 in Arlington, Virginia and charged with Fraud/Illegal Use
Credit Card, Felony. The charge -was nolle prossed on September 20,
1991. The applicant was also arrested on or about November 30, 1993 in
Anne Arundel County, Maryland and charged with one count of Theft: Less
than $300, and one count of Theft: $300 plus value. On May 11, 1994, he
was given probation before judgement, fined $150, and released on
probation for 18 months for the Theft: Less than $300 charge. A
determination of nolle prosequi was made by the State's attorney in the
charge of Theft: $300 Plus Value. A consular officer found the
applicant inadmissible to the United States under section
212(a) (2) (A) (1) (I) based on the court's May 11, 1994 order. ‘

Documentation contained in the record indicates that the District Court
of Maryland for Anne Arundel County ordered the applicant's police and
court records expunged on June 25, 1999. However, under the statutory
definition of the term "conviction," no effect is given in immigration
proceedings to a state action which purports to expunge, dismiss,
cancel, vacate, discharge or otherwise remove a guilty plea or other
record of guilt or conviction by operation of a state rehabilitative
statute. Once an alien is subject to a "conviction" as that term is
defined in section 101(a) (48) (A) of the Act, the alien remains
convicted for immigration purposes notwithstanding a. subsequent state
action purporting to erase the original determination of guilt through
a rehabilitative procedure.

Section 212 (a) of the Act states:

CLASSES OF ALIENS INELIGIBLE FOR VISAS OR ADMISSION.-Except
as otherwise provided in this Act, aliens who are ineligible
under the following paragraphs are ineligible to receive
visas and ineligible to be admitted to the United States:



(2) CRIMINAL AND RELATED GROUNDS. -
(A) CONVICTION OF CERTAIN CRIMES.-

(i) IN GENERAL.- Except as provided in clause
(ii), an alien convicted of, or who admits having
committed, or who admits committing such acts
which constitute the essential elements of-

(I) a crime involving moral turpitude (other than
a purely political offense) or an attempt or
conspiracy to commit such a crime, is
inadmissible.

Section 212 (h) of the Act states:

The Attorney General may, in his discretion, waive
application of subparagraphs (A) (i) (I),...if-

(1) (A) in the case of any immigrant it is established to the
satisfaction of the Attorney General that-

(i) ...the activities for which the alien 1is
inadmissible occurred more than 15 vyears before
the date of the alien's application for a wvisa,
admission, or adjustment of status,

(ii) the admission to the United States of such
alien would not be contrary to the natiocnal
welfare, safety, or security of the United States,
and

(iii) the alien has been rehabilitated; or

(B) in the case of an immigrant who 1is the spouse, parent,
son, or daughter of a citizen of the United States or an
alien lawfully admitted for permanent residence if it 1is
established to the satisfaction of the Attorney General that
the alien's denial of admission would result 1in extreme
hardship to the United States citizen or lawfully resident
spouse, parent, son, or daughter of such alien; and

(2) the Attorney General, in his discretion, and pursuant to
such terms, conditions and procedures as he may Dby
regulations prescribe, has consented to the alien's applying
or reapplying for a visa, for admission to the United States,
or adjustment of status.



No waiver shall be provided under this subsection in the case
of an alien who has been convicted of (or who has admitted
committing acts that constitute) murder or criminal acts
involving torture, or an attempt or conspiracy to commit
murder or a criminal act involving torture. No waiver shall
be granted under this subsection in the case of an alien who
has previously been admitted to the United States as an alien
lawfully admitted for permanent residence if either since the
date of such admission the alien has been convicted of an
aggravated felony or the alien has not Ilawfully resided
continuously in the United States for a period of not less
than 7 years immediately preceding the date of initiation of
proceedings to remove the alien from the United States. No
court shall have jurisdiction to review a decision of the
Attorney General to grant or deny a waiver under this
subsection.

Here, fewer than 15 years have elapsed since the applicant committed a
crime involving moral turpitude. Therefore, he is ineligible for the
waiver provided by section 212 (h) (1) (A) of the Act.

The record also reflectg that the applicant procured admission into the
United States on December 27, 1989 as a nonimmigrant visitor with
permission to remain until January 30, 1990 by presenting documentation
belonging to his cousin. He remained longer than authorized on the
fraudulent entry and on November 30, 1930, an Order to Show Cause,
Notice of Hearing, and Warrant for Arrest was issued to him. Based on
the applicant’'s having procured admission into the United States by
fraud or willful misrepresentation, the Associate Commissioner also
finds the applicant inadmissible to the United States under section
212 (a) (6) (C) (1) of the Act, 8 U.S.C. 1182(a) (6) (C) {(i). He, therefore,
also requireg a waiver of inadmissibility under section 212(i) of the
Act, in addition to a section 212 (h) waiver.

Section 212(a) (6) (C) of the Act provides, in part, that:

(1) IN GENERAL.-Any alien who, by fraud or willfully
misrepresenting a wmaterial fact, seeks to procure (or has
sought to procure or has procured) a visa, other
documentation, or admission into the United States or other
benefit provided under this Act is inadmissible.

Section 212(i) of the Act states:

ADMISSION OF IMMIGRANT INADMISSIBLE FOR FRAUD OR WILLFUL
MISREPRESENTATICN OF MATERIAL FACT. -

(1) The Attorney General may, in the discretion of the
Attorney General, waive the application of c<¢lause (i) of
subsection (a) (6) (C) in the case of an alien who is the
spouse, son, or daughter of a United States citizen or of an
alien lawfully admitted for permanent residence, if it 1is



established to the satisfaction of the Attorney General that
the refusal of admission to the United States of such
immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such an
alien.

(2) No court shall have jurisdiction to review a decision or
action of the Attorney General regarding a waiver under
paragraph (1).

Both sections 212 (h) (1) (B) and 212(i) of the Act provide that a waiver
of the bar to admission resulting from inadmissibility under section
212(a) (2) (A) (1) (I) of the Act is dependent first upon a showing that
the bar imposes an extreme hardship on a qualifying family member. The
key term in the provision is "extreme." Therefore, only in cases of
great actual or prospective injury to the qualifying relative(s) will
the bar be removed. Common results of the bar, such as separation or
financial difficulties, in themselves, are insufficient to warrant
approval of an application unless combined with much more extreme
impacts. Matter of Ngai, 19 I&N Dec. 245 (Comm. 1984). "Extreme
hardship" to an alien himgelf cannot be considered in determining
eligibility for a section 212 (h) waiver of inadmigsibility. Matter of
Shaughnesgy, 12 I&N Dec. 810 ({(BIA 1968).

Sectiong 212 (a) (6) (C) and 212(i) of the Act were amended by the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA),
Pub L. 104-208, 110 Stat. 3008. There is no longer any alternative
provision for waiver of a section 212(a) (6) (C) (i) violation due to
passage of time. In the absence of explicit statutory direction, an
applicant's eligibility is determined under the statute in effect at
the time his or her application is finally considered. See Matter of
Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999).

If an amendment ~makes the statute more restrictive after the
application is filed, the eligibility is determined under the terms of
the amendment. Conversely, 1f the amendment makes the statute more
generous, the application must be considered by more generous terms.
Matter of George and Lopez-Alvarez, 11 I&N Dec. 419 (BIA 1965); Matter
of Leveque, 12 I&N Dec. 633 (BIA 1968).

In Matter of Cervantes-Gonzalez the Board stipulated that the factors
deemed 7zrelevant in determining whether an alien has established
"extreme hardship" in waiver proceedings under section 212(i) of the
Act include, but are not limited to, the following: (1) the presence of
a lawful permanent resident or United States citizen spouse or parent
in this country; (2) the qualifying relative's family ties outside the
United States; (3) the conditions in the country or countries to which
the qualifying relative would relocate and the extent of the qualifying
relative's ties 1in such countries; (4) the financial impact of
departure from this country; (5) and finally, significant conditions of
health, particularly when tied to an unavailability of suitable medical
care in the country to which the qualifying relative would relocate.




Documentation contained in the record indicates that the applicant and
his spouse were married in 1993. The couple has two children born in
the United States in 1993 and 1997 who reside with their mother. The
applicant also has a child from a prior relationship who was born and
resides in Nigeria. The record contains letters from the applicant's
spouse dated October 22, 1999 and April 17, 2000. She indicates that
she and the couple's children miss the applicant very much and are
suffering emotionally and financially due to separation.

In Perez v. INS, 96 F.3d 390 (9th Cir. 1996), the court stated that
"extreme hardship" is hardship that i1s unusual or beyond that which
would normally be expected upon deportation.

The court held in INS v. Jong Ha Wang, 450 U.S. 139 (1981), that the
mere showing of economic detriment to gqualifying family members is
insufficient to warrant a finding of extreme hardship.

Further, the common results of deportation are insufficient to prove
extreme hardship. See Hassan v. INS, 927 F.2d 465 (9th Cir. 1991). The
uprooting of family and separation from friends does not necessarily
amount to extreme hardship but rather represents the type of
inconvenience and hardship experienced by the families of most aliens
being deported. See Shooshtary v. INS, 39 F.3d 1049 (9th Cir. 1994). In
Silverman v. Rogers, 437 F.2d 102 (1st Cir. 1970), the court stated
that, "even assuming that the Federal Government had no right either to
prevent a marriage or destroy it, we believe that here it has done
nothing more than to say that the residence of one of the marriage
partners may not be in the United States."

A review of the documentation in the record, when considered in its
totality, fails to establish the existence of hardship over and above
the normal economic and social disruptions involved in the deportation
of a family member that reaches the level of extreme as envisioned by
Congress 1f the applicant is not allowed to remain in the United
States. It 1is concluded that the applicant has not established the
qualifying degree of hardship in this matter.

The grant or denial of the above waiver does not turn only on the issue
of the meaning of "extreme hardship." It also hinges on the discretion
of the Attorney General and pursuant to such terms, conditions, and
procedures as he may by regulations prescribe. Since the applicant has
failed to establish the existence of extreme hardship, no purpose would
be served in discussing a favorable exercise of discretion at this
time.

In proceedings for application for waiver of grounds of inadmissibility
under section 212(h) and section 212(i) of the Act, the burden of
proving eligibility remains entirely with the applicant. See Matter of
T-S-¥-, 7 I1I&N Dec. 582 (BIA 1957). Here, the applicant has not met that
burden. Accordingly, the appeal is dismissed.
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Finally, it is noted that the record further reflects that the
applicant married his spouse in 1993. In June 1996, he filed his first
application for adjustment of status to permanent residence based on
his marriage, and his first application for waiver of inadmissibility
under section 212(i). On June 23, 1997, an immigration judge denied the
adjustment and waiver applications and granted the applicant permission
to voluntarily depart the United States no later than October 5, 1597,
with an alternate order of deportation to Nigeria. Although the
applicant applied for a 30-day extension of his voluntary departure
date, there is no evidence contained in the record that an extension
was granted. He subsequently departed the United States on October 19,
1997. Because the applicant departed under an order of deportation, the
Associate Commissioner also finds him inadmissible to the United States
under section 212 (a) (9) (B) (41) (II) of the Act, 8 U.s.C.
1182 (a) (9) (A) (i1) (I1I)

Section 212 (a) (9) (A) of the Act provides, in part, that:

(i) Any alien who has been ordered removed under section
235(b) (1) or at the end of proceedings under section 240
initiated upon the alien's arrival in the United States and
who again seeks admigsion within 5 years of the date of such
removal (or within 20 years in the case of a second or
subsequent removal or at any time in the case of an alien
convicted of an aggravated felony) is inadmissible.

(1i) Any alien not described in clause (i) who-

(I) has been ordered removed under section 240 of
the Act or any other provision of law, or

(II) departed the United States while an order of
removal was outstanding,

and who seeks admigsion within 10 years of the
date of such alien's departure or removal (or
within 20 years of such date in the case of a
second or subsequent removal or at any time in the
case of an alien convicted of an aggravated
felony) is inadmissible.

(1ii) Clauses (i) and (ii) shall not apply to an alien
seeking admission within a period if, prior to the date of
the alien's reembarkation at a place outside the United
States or attempt to be admitted from foreign contiguous
territory, the Attorney General has consented to the alien's
reapplying for admission.

There 1s no evidence contained in the record that the applicant has
filed a Form I-212 (Application for Permission to Reapply for Admission
into the United States After Deportation or Removal) under section
212 {(a) (9) (A) (11) of the Act.



ORDER: The officer in charge's decision dated April 12,

2002 to deny the applicant's reguest for a waiver
of inadmissibility is affirmed. The application
igs denied.



