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DHSCUSSION: The waiver apphication wvas detied by the Ofeor in Charge, Panama City, Fanama, and is
now before the Administrative Appeats Office (4.A0) on appeal. The appeal although untimely filed will be
treated as a motion to reopen. The motion will be granted and tha appeal will e will he dismissed.

The applicant is 8 notive and citizen of Peru who was found to be inadmissible to the Tniled Staics pursuant
Lo seeton 21 20006)0C1) of (he bomigralion wmd MNationality Act (the Act), 3 US.C. § 1182 6w for
having procured a nonimmigrant visa by willfully misrepresentings & maicnal fact. The applicant is the
beneRctaty of an approved Petiton for Allen Retative filed by her Lawiul Permanent Besident (LPR} mather,
She now secks a waiver of inadmisstbilily purswant woseclion 21203y of the Ack, 8 ULS.C. § 1182(1}) in order to
trave] 1o the Linited States 1o reside with her LPR mother.

The Officer in Charge concluded that the applicant had failed to establish that exireme handship would be
imposed on a qualitving relative. The application was denied accordingly. See Gfficer in Charge Decision
dated January 14, 2003,

The regulation at & C.F.R. 103.3(2)(2)(t) indicates that appeals must be made within 30 days afier service nf
the decision (33 days il the nobice wag delivered by mail). The record indicates that the decision was mailed
an Jemwary 14, 2003. The appeal was filed on May 2, 2003, 107 days aler the decision was mailed. Thus,
the gppeal wis nol tmely led.

The regulation at 8 C.FR. 103 3aW 20+ BH2) states that, if an wntimely appeal meets the requircment of a
metion w0 reopen as described ie 8 CFR. 103.5¢a2), (he appeal must be treated as 2 motion, as a decision
must be made on the merits of the case.

& CER. 103.5(a)(2) roquires that a2 motion to reopen state the new facts 10 be provided in the reopened
procecding, supported by affidavits or other documentary evidenee. Review of the record indicates that the
appeal doeg mect Lhes vogquirement and theretore the case is reopened.

Bection 212(2)(6)C) ul the Avl provides, in perlinent pare, that:

(i} Any alien who, by fravd or willfully misrepreseniing o material fact, seeks o
procure {ar has soughl B procare or hys procured) a visa, other docamentation, or
adnmission into the Thited States or other benefit prosided wder this Act is
inadmissible.

section 21240} of the Act provides that:

(1) The Attorney General (now the Secrelary of Homcland Security, [Secretary]) may,
in the disercion of the Attorney General [Scerclury], waive the application af
clavse (1} of subasctuon (£)(6){C) in the case of an alien who is the spousc, som or
daughter of a United States citizen or of an alien lawfully admided for permanent
residence, i 1L is cslablished to the satisfaction of the Atomey General [Secretary]
that the refusal of admission to the Uniled States of such immigrant alien would
vesult i extreme hardship to the cilizen or |;-11.'.fﬁ.111y resident spouse or parcnt of
sich an alien.
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In addition to signiticant smendments made w the Act in 1996 by 1LRIAA Congress expanded the reach of
the grounds of inadmissibility in the Enmigration Marriage Fraud Amendmentls of 1986, Pub. 1. No. 99-634,
andl re-designated as seclion 2126 of (he Act by the Immmipriion Act of 1990 (Pub. L. Wo. 101-649,
MNow. 29, 1990, 104 Stat. 3067). Moreover, the Act of 1990 impoazed a statutory bar om those who make oTal
or written mesrepresonlalions in seeking admtssmon nilo the Uniwed Stales and on those who make material
misrcprescatations in secling admission into the United States or in seeking “other benels™ provided under
the Aet. Tn 1990, section 2740 of the Aet, 8 1L8.0. & 1324e was sdded by the mimigration Act of 1990 (Pub.
L. Ko, 101-649, supra) for persons or entities that have comumnitted violations on or after November 29, 1990,
Section 274C ) slates that it is unlawfil for any persam or entity lmowingly “|t|o use, attempt to 1se, possess,
obtain, accepd, or receive or to provide any forged, counterfeit, altered. or Malscly made docurnent in order to
satisly any requitemment of this act.” Moreover, in 1994, Congress passed the Violent Crime Control and Taw
Entorcement Act (Ttub. L. No. 103-322, September 13, 1994) which enhanced the erimingl pemaltics of cortain
nffenses, ineluding “impersongtion in coiry document or admission application; evading or tryving to evade
mmnigration laws using assumed or fictitious names.” See 18 LLS.C. & 1546,

Alier reviewing Lhe amendments W dhe At regarding fraud and mistepresantation and after noting the
inercased fmpedimants Congress has placed on such activities, including the narrowing of the paramclers lor
eligibility, the re-incluzion of the perpelual bar, clirminaling alion parents of LLS, citizens and resident aliens
as applicants and climinating children as a consideration in determining the presence of exireme bardship, i1is
concluded that Congress has placed a high priovity on redoeing and a‘m‘ sinppimg fraud and mistepresentation
related do immigrtion and other matters. -

To recapitulate, (he recard eleatty refleets that on March ¥, 1995 the applicant atermpted to enter the Tinited
Slaley using a nonoomigrant visa issued by the American Lmbassy in Caracas, Vencewcla. The applicant
admitted that she lmowingly and willfully magrepresented matenial facts W onder to obtain the nonimmiprant
Visa.

Section 212(1) of the Aer provides that a waiver ol the bar to admission resulting from section 21 2{a¥6Y ) of
the AclLy dependent first upen a showing that the bar imposes an exirerne hardship on a gualilying family
member. Onee extreme hardship i¢ esiabbished, 11 is but one favorable factor to be constdercd m the
determination of whether the Secretary should exercise diserelion.  See Mattar of Mendez, 21 1&N Dec. 296
(BIA 1996).

[ the present case, the applicati must demenstrate extreme hardship to her legal pertnanent residint parent.

Murter of Cervamies-Gonzafez, 22 T&N Dee, 560 (BLA 1999) provides a list of factors the Board of
Immigration Appeals (BlA) deemed relevant in determining whether an alien has established extreme
hardship pursuant to section 212y of the Act. These factors include the presence of a lawful permancr
resident or United Slates citizen spouse or parent in this country; the quatifying relaiive’s family ties outside
the United States; the conditions in the country or countnes W which the gualifving relative wrould relocate
and the extent of the qualifying relabive’s Ligs in such countries; the finaneial impact of departure from this
country; and sigmfcant conditions of health, particularly when ted 1 an unavailability of suitable medical
care in the couniry to which the qualifiving relative would relocate,

On appeal, the applicant’s mother subtmilied 4 statement asserting that she will umdergo exiremne hardship it
her daughter's waiver application ix not approved and she is not allowed to immigrate ta the Umited States. In
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support of this assertion, she submefted letters firom an optometrist, a doctor and frorm her chureh.  The
optometnists letter dated April 14, 2003, states that the applivant’s mother suffers from cataracts and
glaucoma and needs an evaluation with an opitbalmaologic specialist.  Tler docior's lemer staies tha (e
applicant’s Tnother is alone all day and she needs help with her medication and her c¢hores. An additionat
letter dated June 6, 2003 atates that she has anxiety and high blood pressure for the last three months, The
doclor's leter docs not slate what medicalion she is laking snd o documen tary evidence was provided to
substantiate that the applicant's mother cannot take care of her medicatiar and her daly chores. A her
daughler is currently Tiving in Perw, she apparently hus other assistinee or is able to manage on her own. The
letter from her church states that the applicant's mother is suffering emotionally and she s going Lhrough
financial difficulrics beeause ol the denial of her danghter®s spphication. Mo docementation was provided to
substantiate this claim.

TEA. court decisions have repeatedly held that the common resubis of deportation or exelusion are insufficient
o prove cxtreme hardship, See Hossan v INVS 927 F.2d 465 (Sth Cir. 1991). For example, Matter of Pilch,
21 [&N Dce. 627 (BIA 1996}, held that emotional hardship caused by severing Tanly and conmmunity tics 1s
a common result of deportation and docs nol constitule cxlreme bardslip, In sddition, Peres v, INS, 96 F.Ad
390 (9ch Ciro 1996), held that the commen results of deportation are insufticient to prove extreme hardship -
and defined “extreme hardship” as hardship that was wnusual or beyond fhal which wouold normally be
expected upon deportabion. Huassan v, INS, sepros held Turther (hal the vprooting of family and separation
from Trierds docs not necessarily smount to extreme hardship but rather represents the type of incomvenicnee
and hardship experienced by the families of most aliems bemyg deported,  'iThe US, Supreme Cowrt
addilionally held in L¥5 v, Song Ha Wong, 450 1.5, 139 {1981}, that the mere showing of esonomic detiment
ter gualifying tamily members is insafficient t warrant a finding of extreme hardship.

A veview of the decumentation m {he record, when considered in its totality reflects that the applicanl has
Failed to show that her legal permanent resident mother would sufter exteeme hardship il she were not allowed
to travel to the Unired Stales. Having [ound ihe applicant statutorily incligible for relief, no purposze would be
seTved in discussing whether the applicant merits a waiver as a matter ol discrelion.

In procesdings for applicalion Tor waiver of vrounds of madmissibility wmder section Z12(i) of the Act, the

burden of proving eligibility remains entively with the applicant. Section 291 of the Act, 8 U.S.C. § 1361,
Here, the applicant has not met that burden. Accordingly, the appeal will he dismizzed.

ORDER: The appeal is dismizscd.



