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W RE: App Iicmt: 

U. S, Citizenship 
and Immigrathm 
Services 

Office: DFXTHK, CI)l .['IRA DO k t a :  

APPLICATION: Amlicalion Tvr Uraik-r uf  hounds of hdrniss~bilitI,  under sw~iun 212fi) of the 
h1nigahol1 and Xationality Act, 8 U.S.C. $ 11 X2(h). 

OX BEIL4L;F OF APPLICANT: 

Tl~is is 1S1r h i . r i u n  c,I h c  Atiminislxdtiwz Appeals Office in your caw. All docui~len~s hnve heen rcl.umcd to 
the ol'lict: ihat ~ m g j d l y  decided your case. An); fiuthcr inquiry inust be made to tha~ ?llicc. 

Robert P. Wlmmn, T)im;tur 

Adminislriilivl: Appeals Oftice 
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DTSCIJSSION: ' l ' h ~  wai>xr ~~pplication was defied by I h t  Tl ia~r ic t  Dir-I-, Denver, CuIoradi~, arid i s  now 
befire the Adminislratiw Appcds Officc (&W) un npptal. The appeal will ll tiismiswd. 

The applicarrt is a native and citizen of Kmea who was lbund to  be imdmissible to t k  Tluikd Slates p m u M b  
swtim 212(aj(Z)(A)(lj(lj d the Immigration and Natimali~y AcI  (the Act), 8 U.S.C. 8 1182(a)(2)(.4)(j)(Q, for 
having k e n  wmkted  of a crime i n ~ ~ l v i n g  mom1 turpild. The applicant ia the beneficiary o r  an a p p v ~ d  
pt~i~icm rvr slim rc1d-i~ filed hy hi5 U.S. citizen fither. The zpp1ica-d wckv a m a i w  of in;tdrrisslbili~ pwslllml 
to sectim 212{h) of Ihc Acl, 8 T J.S.C. $ F 1 $2(h), so tlmt hc reside with his Taiher in thc Ih~itcd Ytatcs. 

The lksbict Dimtor c o n c I W  that the applicmz hid fdilcxl to mtiblish thnt extreme hardqhip nnuldhc imlmwd 
upm h s  Ia~hc-T 'I'hc qfplicatrun svas c h e r l  accordingly. Sea -4cting Dislricl TXrcctw'~ !~misiorp dated March 
6,2003. 

Ih ;qve;il, cwinsel aswrts that Clitirenship d Immigration Snviccs, (US) misapplied the extreme hardship 
standard set.torth in scciim 212(h) ur the Act: md thnt the evidence in thc word cvtabliA~s cxlxme 
hxdshiy ta tllc applicant's qudifyhg relative, 

Rtclit~n 21 2(ii}(2) of the Act states in p d n e n t  part, that: 

[A)(i) [Alrry dim convicdd or, m who admits l'la~ing committed, or who admill.; c~rrninirtii~ 
nctr which cw~.$t~mtc thc cssential elements of- 

Serhcln 21 2 0  nf the Acl. p>viiks, in pertinent part, that: 

(h) 'I'he Athmey General [now the Semlary r J  Humela~ld S m r i Q ,  "SmcLary'q may, in his 
&swclion, waive the applitxfion of mbprqmphrc (.A#i)(l) . . . of ssubsechon (ax2 j . . . i r - 

. - - .  

( 2 )  (-E) in ~ h c  c a ~  oran imlligrant who is h e  spouse, W n t ,  soil, or daughte~ of 
a ci-n of the IJnikd S h k s  01- m dimcll Ia&lly acltr~itird rur - p c . L n t  
n-ibC'11~~ if it is established tc, ~hc s i l i u h c l i m  uf the Attorney G e n d  
[Secrehl.y] h i t  l l ~  alic-n's ~lenial of'adrmssinn .~vouid resuIl in mkme hadqhip 
to the IJnited States cibm or lawfullyre.sident spmw, p r ~ m l ,  sc~n, or daughter 
of such alien . . . . 

The record reflctrs that on March 26, 1993 the applicarli was coilvi& of a crime imvulving nloral hi~ll.pih~de 
(assault with a deadly wciiptm) and was s&knced ta 90 days i+sunnlmt mil three ymr;l lmht ion.  

Sccriuu 212[11) of the - 4 ~ t  p ~ ~ r v i d c y  L h ~ l  a waiver of the bar to ahrissiun resultmg finom scclicm 
21 Z(a)(2)(A)(i)(I) of the Act i s  dcymrlcnl. h i t  upon ;t sho ing  that thc bar imposes a n  extreme hardship on a 

qualifying f-mi@ m e m h ~ .  Once extrenle h a r d d u ~  is cshblished, it i s  but one f~vimblc  kctor to be 
considered in Ihc J~rcrmination of whether ihe Src-rrtaiy sl1ouId m ~ ~ i s c  discr~litm. SLY lWurer vj'~?fcnd~, 
21  UkN Dec. 296 @[A 1996). 



In the present case, the applicmt must d ~ m ~ k t s ~ l c  cxLnme hardship t oh i s  L.S. tit& T ~ L ~ L T .  

On a p p d ,  .._ cuunsd .l.~._....a.__. asserts h ~ t  CIS failed to conrctlg assess thc c x w m  hardsip to the applicant's Bihcr 

w- . ., In mu-. i;r~qwl OC h i s  a~s-rhun, counsel subrnirted a h e . r 2  a psychc~lo~~cd evnluatlcrn on 
behalf of MI ind nffidn~its h m  the appliuani's family r n c h r s  and hmd-. Tn ~ I C  lxid 
cnun.qtl s i a ~ s  lhat MI. . - - - . - - - - . ~ u l d  s u i h  ernnticlnally and Ymancidly if hs son's waivtr 
application is not approved. Affidavits from Lhc appJicznltf.s family members and r r imd~ d i s c u s s  the 
3pplicanL1s g o d  character and the hnrdshiy the fmi ly  memhc-rs and thc applicant nrould s u f k  iT his 
applicatio~i is  or appr-uved. 

In his brief come1 examines the hwdship LC> ihc applicant himself .~\-ould ~ ~ T L T  iT h~ IVBS to b~ rcmowd. 
' ' I l x ~ m r :  hatdship" tu an slim l ~ s c l f  cannot be considel-ed in tkLrrmirring ~lig-ibiliiy for a section 212(h) 
wiiivm of inailmissibility. Marrer of - T ~ i a u @ n ~ t , ~ ;  12 IJkW ncc. X 1 0 (RIA I9Ci-3). 

Thc nsvchdn~ical  ewluntictn submitted m beha1 T or VT rvas based m onv visit from Mr. 
md slakd ihal hr fmls "vcry dcspcrate, anxiouh, highly aphkd ;tnd ~~-nse." It fi~rther siates 

[bat Mr.: .- -. . feeIs that he was nn inadequate falhcr. llial. lie wants to spend m m  timtl with hs son 
to m&e 11p for the" l o ~ l  dmc mind  hat he i s  Imldnp; f o m d  to having ihc applicant m r h n g  with him. Thc 
cvalwliun w a g  b a s d  on O U ~  interview with Mr. b d  does not G ~ J I L ~ I F I  a riiajgusis of any 
inedical conhtion nnr dne.4 it indicak hc is rccdviny my End of treatment m inuliwtion. The p5ychologsL 
concludr.s with a raummendation h t  the applicmt be grmitd msidtncy in the U9 bmar~w n ~ a r ~ y  inembers 
IIT his Lmily who are now citizens of the US arc ~uIT~-ring a &cat deal of extreme ankwish. 'h~ report does 
not indicate that the opplica~ll's h h c r  wuuhl s f l i . ~  uuam hardship, on!y anxisly, tcmsion and guilt. 

As mmliimcd, wflion 21Z(h)[l)@) of the Act providts Ilia1 a w i v a  of the hiu to admis$ivn rrcsulting f m  
s c h o n  212{a)(2j(A)(i)(T) ur ihc Act i s  dcpcndult first ulmn n sl~uwing 1hu1 h c  &I impnws an errlrtinc 
h~dslhip 10 to  the qualifying family member, a I.I.Y. c i t i m  or l~wfiilly resident .spnuse, pnrmr) son, or 
dnughter. The lam does not rn~mLion exfieme hardship to a U.9. c i ~ i ; . ~ n  or msident sibling. Thus t l ~  
arlithvitu prcscntcd and the psychologist's cfiinrnmb r c g d i q  the harhhi11 ~lre  ;lyplicanlfs sibIings isiodd 
suilkr will t h u ~  not he C ~ S ~ ~ C T C ~ .  

'lhe statement of financial brdsl~ip tu t h ~  applicant's father is cma.a&d by the f a ~ t  Ihl, pursuant to 
wcli,m 213A ul  rhc L'LC~, 8 U.S.C. 9 1lB3a, and the rcgulatium at 8 C.F.R. 5 213a, ihc pmsau n r h  files an 
applic~iiaw~ for an immigration r-isa or TM fidj ~lstrnent of- status on of aflw TJcccmher 19, 1997 r n ~ ~ s l  t x ~ ~ u t e  a 
Form 1-864 {Miithvil tf Support) which is legnlly d ~ m c a h l c :  011. bchalf: of a knef ic iay  ( t l ~  applicmt) nr1m 
is an imincdiatc rc1ati1-e or a family+p>nsmd innnigcult i~hen  an applicant appIies fa st1 immigranl visa. 
The s2ahte and the mgulalims du not pro\-ide for an alien k m c h c i q  to =cute an n f i h v i t  of support m 
bchlf  uf a U.S. citizen or reaidml alicn petitioner. h e f w e ,  a claim that m inen hncficiarx is ~ ~ c d e i l  for 
tlie pmpusc of supporting a c.jti~-xrr or rt~idrnl d i m  petitioner can nnly bc cwsidcred as a hardship in r;re 
insbwa. 

In a d d i l k .  lhc rccord indicates th t  Mr [riizm approxirr~alrl y $5U,U00 a year, an incmnc wcll 
ahuvr: Lhr puvtm Ievel for n family of thrcc. Nu csideilce has Reen pnv i i l c i i  tu slil~stmtlate thal his sim's 
financial camtnhution is critical io his LiCcstyle or well be&, mil; lhat he nrants to expand his business by 
having the applicant w o r h g  with him. 



Cr.5, court decisions have t~pcztedly held that the c o m m o n  results t ~ f  deportation or eextuqim iiw hsuificient 
to provt: r-~trcm haidship. St: II~AY.F~~z v. lM7, 927 P.Zd 465, 468 (9 Cir. 1931 5 .  Fur ~ ~ a r q l e ,  Murrer (f 
Piich, 21 I&N Dec. fi27 (RIA 1996), k l d  that anobonal hard..hip cauwd by wverig family 2nd cuinmnunity 
ties Is a c0rnrntw-t result cddeporhtioa md does not cmsLitutr: extreme hwdship. Tn addiljun, Perez v- AVS, 9'16 
F.3d 3911 (9" CC,. 1996), held that ihc common rcsulk of depmLa€i<m ai:c i w f i c i e n t  to j>rove cxhmc 
harddliy and dtfinrcl "rxlrcnlr: Ms11ip" a s  hnrds1;lljp that was unuhui i l  or beynnd that which wc~uId nmmnlly 
h r  cxpwkd upoil deportation. ILI.~.YLITI I?. 1NJ5 stipm. held hirther that the upuuthg of family and f~.'p;ircltion 
from friends dots nnl ncces~;~rily mufl t  to extreme hardship but rather represents zhc zypt: of ii~cornw~ier~ce 
and I~ardsllip experienced 1~y h e  Imilics of inost aliens being dqxn~cd. The 1J.S. Suprmc Court 
addi t imdly lit:l~l in IJLY v. Jong TId Fhg,  450 [I .S. 13Y (19 8 l), that b m m  showing of economic dtttirncnt 
to qualifying fhmil'y r n c m b ~ ~ s  is  hufhc ien t  to n w ~ a n t  n finding ufcxtnmc hardship, 

A mriar: of the dmummtalinn in the record, when considered in rts totality refleck h a t  the  applicant has 
failed to show that his U.S. citizen father would 3ufk-r cxlr~mte hdsh ip  if he werc rnn{~vcd horn the United 
Sl;ik$. Having found the ap-plicani slaiukrrily ineligible fol' relief, nu p u q ~ ~ c :  would be sen-e.d in diwussing 
whether the applicant merits a u(airrc~ as a matter of  discretifin. f 

I11 proceedings for applicaion hr iv t lvcr  of grounds of inadmissibility under sectiou 212(h) uf  h Act, the 
burden of yrc~s.ing cljpibility rmmins entirely with rhc applicarrt. Section 291 of  1 . h ~  Act, 8 US.<:. ij 1361. 
Here. thc qplicant has nut met that h-. ~cchrdmgl~,  the  appeal will bc? dismissed. 

0KI)EK; The appeal is diiymiwd. 


