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the oflice that originally decided your case. Amy rurthc~hquiry inust be m d c  lo that officc. 

Robert P. Wiemam, Director 
h i n i s i r ~ l i v e  AppeaIs Ofice 



DISCIJSSTOK: Tlic waiver application ~ ' ~ 1 s  denied by the Ufficer in Charge, New Tklbi, India, and is now 
bcfo1-e the Adrninimatiw Appeals Ot'ticz (.4AO) on appeal. Tht: appcd will bc disillissed. 

'I I W  ix~ord KRW% tlmt the applicant is a oatir?? and citizen of India. He was rtoui~ll to be iuallmissible to the 
United Stntes pursuant to wciion 212(a)(fi)(<r)(i) d t h c  .Imtnigation md Nati~nal iq  Act (thc Acl), 8 U.S.C. 
8 1 I8&aj(G)[:C3(i), h r  h a v q  promred admission i n k  lIhc Ihitcd States by fraud and \vill[~~l 
mivrqmscnhbon of a material h c t  in 1991. The a~plicant i s  a d d v a ~ i v e  beneficiary or  an a p p m v d  
Petidon r ~ r  Alicn Rulaive Cild urt hahal Taf h is  spouse by her sibling. Tne applicant smks a waiver 
~LilmdinissibiliLy pursuant to section 2 12Ii) of the Act, 8 U.S.C. S; 11XZ(i) in order to travel to the 
United States and reside withhis Lawful Pcrmmcnt Rcsiden~ ( P R )  spo~lse and children. 

The Officuin C l m g e  concluded that the applicant had failed to estkblish c~l r~-mt  himlship would bc i n ~ p s e d  
on a quali.fyrng tclativc. 'L'hc application xvw denied accoi-dmgly. See mic!e~ h C h r ~ e ?  .&C~.Y~~?PZ dated Jrnle 
25, 2U02. 

Sectim 2 1 2(;i)(,)(C) of the Act provides, in ptt%nrnt part. that : 

(i) Ally itlial who, fnud or willhlly u11a1.ep1-esm~i11g u rrwlmii~I F3ch S C C ~ S  to 

procure (or has sought to procure or has pmtured) a vis:~, i ~ l h e ~  doclrrnentation, or 
admissim inLa thc 1Jnik-d States w other benefit pm~ided  undm this Act is 
iuadmissiblc. 

Sccrim 212(i) ul'the r k t  provides that: 

1 j T1x Atturney Geileral (now the Secretary of Homeland S~uri ty ,  [Semenry]) mmy, in 
the discretion of the Atmmy Iiimcr~l I Secretarq-1, waive the application or ctnuse (i) 
of s ~ ~ h s c c l i m  cd;l)(h)(C) in the case of an alien who is  the spousc, wrn & u g h r  of a 
I!nitcd Stat= citizen or oh11 alien lawrully drnilld fur p~mumt  residenc.e, if it is 
eshbl~shed to the saLjsracL.irm rrr lhc ,%t.kmey General [Secretary] that ~ l ~ c  ~ & w d  of 
ahisi;iun tu the United Sta*s of such immigraril slim ~ v d d  result in extremt 
hardship to the c i i i m  trr l a ~ ~ f u l l y  rcsidcnt spouse or yarerlt u l ' s ~ ~ ~ h  au alic-n, 

Alter reviewing the ammclmcnls fu the Act regarding fraud and misxpcsent;ltion and after noting the 
increased impediments Cortpzss has placed m such achvities, including Ihc -narruxv.ving of the pammclm Tur 
clipbility, the re-inclusion of the p q w l u a l  bar, clinjnating alien parents nf1J.S. cihms md resident n l i r n ~  
as applicwLs and eliminating children as a cof ls ihal i t )~~ in dctenniningthe presence ~ s r r ~ l t c m c  hardship, it is 
concl~~&d ihal Conbwss has placed a h$ priori5 on rcdwing andior stoppmg h u d  and rni~~c-prcsciltritiou 
related to irnmigmticm and ~Lhc-r matlcm, 

'I'hc~ccord ~1r.1~ly reflects thnt in 1991 h appl icanl  knowingly used n passport Lhal did nut belong to him in 
order to gain ndmissim inm ~ h c  IJniLcd States hy h u d  nnd willfd ~ ~ p ~ ~ ; i ~ i i t a t i ~ ~ i  of a marerial facl. '1'11~ 

applicant adniitkd thnt Ilc paid 52,500 to on It~dinrl agcnl 111 vbhin h c  p&p;port and er;cc+m him to Lhr; United 
States. .Aflcr hic: was admitted in the IJni td  Sal~vc; an i1-n impostor, he p~irlrc~sed an 1-55] in wder to 1-zmain 
and work in t l ~  United S ~ k d .  'I'hc! applica~lt furthcr stated that hc applird f ir  asyhm ja the Untied Sldcs 
dthough he had i ~ t o  f r ; ~  uf rcn~ming to India. 



Sethen 212(i) of the Act provides h t  a wxiver of the bar to ndmissionrcsulting from section 212(-a){6j{C) or 
~tre Acl is dq~riclrril fir&[ U ~ J T I  a ..jhuwirig Ltial 111c ht irrqjo~es url rxkclrie hul.ddrip u ~ t  a y d X h  h l i l y  
member. Once emerne hardship is established, it is hi t  one hvmabIe fxtor  to be cansidered in thr 
determination of detl-~er the Secretary should exercise discrehon. k e  -Maffp. oJMrlndez, 21 I&N k c .  29h 
DTA 1938). 

Zn dw present case, the applitant must dcmo~~sira~r: ~ ~ i r c m c  hadship It) hir T.PH ~puuw.  

.$fuflm qf Ceaaniw-Gomal~, 22 LkN Dec. 5iIO @W 1999) provides a lie o f  factms the Haatrl or  
Itnmigranm Aypmlu VIA) dcmctl wlcvan~ in dclc-mining whcthc~ m alien has established extreme 
hardship purmmt to section 2I2(ij of the Act. These factors ic lude the presence uP a la~vful pcn-umcnt 
resident or Unilort Slaws cilizcm sp~usc  or p a n 1  in h i s  cumtry; the qualifjing reIatir~'s family ties outside 
the United Smtes; the conditiow in the country ar countries to which Ihr: qualirying wlativc wou1d relocate 
ancl ~ h t  cxl~ml or rhc qualifying rclati vc's tics in such wunlrics; thc finmcial impact of departure fmm this 
cuunhy; m d  sigruiicmlt d i t i o n s  of h I t h ,  particulwly whrn tied to an unavailabiliry o f  yuiinMc m i i d  
care in the country to which the quatiryirrg wlalivr x(i)uld rcluciik. 

On ripped: cou~~s t l  a s w w  Iha~ the Irnrni~mtic~n and Natmli7atiun S m i c c  [now hlorvn as C i t k h i p  md 
. .. 

Trnrrliydiion Srrviceu. "C.LS") h i l d  Iu cumcdy ~ S C S S  G X ~ X C  hardship to the applicant's spfiuse w3. 

and his children. In support of this assertion, counsel s~~brnitted a brief 3nd a f f ~ c h v i l s  rrom Ikini ly members 
and friends wko hobc huih ihc i i~pl iunl  a d  his spouse. In the brief counsel stntes that Ms. Pntel w ~ d d  
dfrr tsrnotiunally and &lancidIy if hu spouse's wxiver application rvas no1 ~p~.rrnved. The a f i h v i t u  slate 
general hardship that xvould ht= imnosed m Ms. f h a  S~DILYC W;!S not alIo~lr;ed to enter the country. In 
lhc krrT it i s  stated that Ms. - .  my be fo~ced tn leave the United Statrs and w1fic;ile w i1b .h~  children in 
India. In addition it is stated thni  he lack U T  adcquiitc cducationd o~uorturrities and insufficient r~~ecliciil 
facilities i3m lhc ;gpplicmt's c l d h  would impost hardshiy to MO 1. Tn the prwml. r a x  the recmd 
rdlects that his is a narir~e of India and that shc mcL and mamed  he^ husband in India. No reasfin IVL< 

pro?-ided, other t h n  grrncrnl camtry cirnditjous and h c  opp-hnity for educational oppmlu~ii~es im t l l ~  
Tlni~ed 8ialcs fvr ~ L T  ~l~ildi-LI as 10 why 6l1e w0~11d naf l~ aide tn return W lnrlia nncl obtain gainful 
empIoynleur if she decides to re-hirn 10 India. 

There are no la\m that requjlnr 11er. lu lmvc lhr Uni1u.i S h l c v  and Iivc abruad. In Sidwrtnm v. Rogcrs, 437 F. 
21.1 102 (1 sl Cir. 197111, the cwrt stated that, "even assuming tha1 lhc k'c&rd[ Government had no right either 
to prevent a marriage w desirny ii, wc: believe that here it hns done nothing m m  thai Lo yay that tllcrcsidence 
u:f unc of thc ilmriayc parulers 1-1lay 1101 he i r k  111e U~iilrd S~~IILS." -1%~ uprouting of hil i ly and xparatjon 
fi.orn friend.. h e s  not mcccssarily mnolrnt to extreme hardshp b~tt rather rtpresml Lhc l)pc of illconvenience 
and ha~dvhiy experienced by thc families of most alIms k i n g  d ~ . .  Shmhtar): v. ]AT, 39 F. 3d 1 @49 
(9th Cir. 1994). 

Yuunwl prcscnted a December 26, 2000 k l l h  rri~rn a physician that s ~ k s  ant Ms sulT~m rrt,rn 4 

mental illness, known os Major Dncpnxsitm, rccumcnt. 'lhc physician who simed t l ~ t  I e i k  did 11ut indicate 
h a  qua1~ca~ii-m~ It? rriakt: Lhat dclcnmmtion and furher, it m ~ i s  based on a singl~ ~ i s i t  with MS No 
additional detail oI' Ihc I . p e  of treaunmt, if my, she is nwciviiig was p v i d e d .  'l'he record contains t10 

tv idc-~cc  to indis~te that adeq~~at: hcallh n in in to~me and follow-up cnre ond medicniitm ~ T C  clrlarrailab1c in 
rlldia. 
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Counsel n s d  that ~k hadship causcd to the amlicmtb Touse as a result r~rhw chldren's dishms duc tci 
L l l e i r  xyiiratiun f m l  their father shulll bc comidmd. In thc :ifi[idarit submitted hy Ms. -and thc 
children's teach~s  i t  i s  skied that they are a ~ l l  d j u b d ,  they participaic ill cnnm~wiq  acliviticz and they 
have had n smmth tmn~itirm lo ihc Lnitcd States and Io 111c scl~ool system. F x l m ~  hardship has not h ~ m  
slmwri IV the appIir;imt1s spuse based on ha cluldren's scparatim frm lheir h t k r .  

US,  court dmis iv l~s  have reperttedy hcld that thc common resul~s vf clcponation m e x ~ l u ~ i m  are insufficient 
to prow cxtreme hdsh ip .  ,%:e Hms~n 11. InjS, 927 7.2b 465 (9th Cir. 138 1). t i c w  exrrmple, l l ? i r ~ ~  oj'l'ifch, 

r 
21 TAN Tkc.  627 (RJA 199G), held that cn~otiunal lmdship cauwd by sewmg family ly~ld coi-umunity ties is 
a colutrntnl ~ ~ . u l t  of deportalim and does not mnstitnLt r x h L m  hardship. In addition, P e r a  u. INS, 96 P.3d 
390 (9th Cir. 199@, hcld tlmt the ~ I T L K J O ~ I  r ~ s d l s  01 rIep0rtation are insufficient ta pmve cxtr~me hrilship 
and &I i cd  " e r n e  hardship" ; I S  hudd-uy that iws unusual cir beyond thaL which u~ould nonndly h 
expected upon dgmwGun. Hmsm v. 1iV;S: supru, h l d  further t h a ~  Lhc uprootmg of f m i l y  and separatiorr 
rmnt fi-iwds does not necesmily amount to extreme h x d h p  but rather repremki tlle Vpt nf incmt(enimce 
and hardship cxperimced by t h r  familicd uf inost xliens hdng dqmted. Thc G.S. Supremc Court 
addilicmal Iy held In LW v. Jonx HG bQ:ang, 450 U.S. 139 (1 98 11, that the m-c yhowing of ecmtmic dctliilia-lt 
to qunlifylng fmily rncmbcrs is insufficient h.r, varrmt n tinding irrrxknlr: hardship. 

Tn his hricr co~rnsel asserts that thc Oficer in Charge ma& a determination Lhnl Ihc applimnt "has shosm no 
rmnorse md no rehahilibtion," without describing how she arrived at this conclusioa. The OIficer in Chargc 
clearly SMGB UI 11~1 decision lkal "...~hr: applicant has cnnrinudly refused to he ~tutl-rfiiI or coopdive  with 
officials." During his irnmifllim visa intenriew at Lhc American C'ons~~lalil General.in Mumbai, h d i o  the 
applicant was givc.m the oppoi-mity to cxpl;J11 his preaencr: in Ihc Uni-tcd States sitrcc 1YY 1, but car l l inu~d to 
dmy my travel to the IJmiled States until he \-;as p ~ u t . . k d  with documentar): evidence, and evc7-r tl1e.11, denied 
any of his wrongdoings and changed  hi^ s m y  Lhru~ighout the intcrvlew. 

A rcvicw of the documenialiun in tile record, whcm considered in its Ivtdity reflects Lhal h e  applicanl 11& 

failed to ghow that his LPR spovw wudd suffer exkwx: hardship if he W L -  nut pcrmitixd h rrrtcr thc UniteJ 
States. llnving ihund the ayplicmt shtulmily ineligible for relicr, nu puipse would bc scmed in di.wwsing 
v i h c l h ~ ~  the 8pphcm-t rneritc a waiver as n matter <rC discretion. 

In -pmcrx;dings for appl iwliun h waiver o f  gmmds uf  inadmi3siMli~y imder sxtion 21 2(i) uf the Act, the 
burnden or pruving eligibility remains mtwz1y with the applicant. Section 291 of the Act, % TJ.S.C. 9 1361. 
Hem, the applfcanC m t  met that h ~ a ; r j ~ - ~ ~ .  ,2r;cordingly, ~ h c  5wal n7dl be dit;-mjs&. 

ORDER: 1 ' 1 ~  a p p l  is  dimisucd, 


