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DHSCTISSION: The watver application was dended by the Officer in Charge, Guangzhon, China, and is now
befare the Adrmnisiralive Appeals OMee (AAQ) on appeal. The appeal vall be sustamed and the application
deelarced moot.

The applicant is a native and citizen of China who was found to be inadmissible to the Thited Statea uneder
section 212(aM2HANIX]) of the lmmigration and Nationality Act (the Act), 8 ULS.C. § L1E2(2)(2)ANEND),
for having been comvicted of a etme mvolving wotal urpitude. The apphicant 15 the mamied daughter of a
United States citizen and iz the beneficiary of an approved Petition for Alien Relative {LIN-95-204-50606).
She seeks a walver of inadmissibility pursuant to saction 212(h} of the Act, 8 U.S.C. § 1182(h), so that she may
remain inthe United States with her ULS. citizen parcnts.

The ofliser m chyree (OIC) concluded thiat the gpphicant Galed 1o ]:l.rum.:cuu: her elabm of cxireme hardship.
The application was denied accordingly. See Decision of Officer in Charge, dated March 14, 2004,

On appesl, counse] asserts that the offense commitied by the applteant was political m natwre; theal cxfremes
hardship to the applicant’s parents will occur if the waiver is not granted; that more than 15 vears have
glapsed sinee commission of the crime and that nefther counsel nor the appheani roecived the Immigration
and MNaturalization Service |now Citizenship and Immigration Services]'s request for additional information
pror Lo the wauence ol the OTC deeision.

1n suppert of these assertions, counsel submits an atfidavit of the applicant with translation, dated May 30,
200%; 1wo lellers from gounsel, dated May 29, 2003 and Jane 24, 2003, respeetively; two affidavits of the
applicant’s father, dated August &, 1998 and May 26, 2003, respectively; a letter from a physician treating the
applicant’s father, daied April 9, 2003; a penalty ceduction certificate for the applicant From Ching and
translulion, daled May 11, 1998; criminal records for the applicant trom China and translations: reports and
articles addressing country conditions in China and copies of labels for medications prescribed to the
applicant’s futher. The entine recond wis considered in rendering a decision on the appeal.

The meeerd Tetlects fhat on Augost 22, 1994, the applicant was convicted of misappropriating public funds and
genteneed to Ayve years impnisommnc,

Section 212(a)2)A) of the Act states in pertinent part:

{1} [Any alim convicied of, or who admits having committed, or who admits cotrmitting acks
which comstitule the essenbal elements of-

(0 2 e involving moral wrpittde . . . or an attenIpt or conspiracy to commir
such a crime . . . i3 inadmissible,

section 212(hy of the Act prowides, in portinent jxrt:

fh) The Attorney General |Secretary of Homeland Securily] may, in his discretion, waive the
apphcation of subparagraph (AW . . . of subs=ction (a2} . . il

(1MA) in the case of an Immiprant it is established o the saisfaction of the
Abunney General [Seorctary | that —

(1} .. - the aetivites for which the alien is inadmissible
ocowred more tun 13 yeurs before the dale of the
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alien's application for a visy, admission, or
adjusizacnl of slalus,

{1)B) in the case of an immigraott who is the spouse, parent, sun, or daughter
ol a et of the Thited States or an alien lawfully admtled o
permanent tesidence if it is established to the satisfaction of the
Attorney General | Secretary] that the alien's demnial of admission would
rgsull noexdreme handship de the Tonled Stales citizen or lawfully
restdent spouse, parent, son, or daughter of such alien . ..

Counscl imilially asscrts thal the applicanl is mnocent snd Lhat she was impooperly convicied of the crime of
nsappropriating public funds.  This assertion is unpersuasive.  “[Clolbacral auacks vpon sn [applicant’s)
convigtion do not operate to negate the finality of his convietion unless and untl the convietiom 19 overliomed.” fir
Ke Moy Algfandro Madvigad-Cnlva, 21 I&N Tdec. 323, 327 {BIA 19964) (citations omitted.) Moreover, the AAD
eamnnd go behind the judizial vecord o determime the guilt or imocence ol an alicn, 4

Counsel further aaserts that the applicant should be found elipible tor a waiver under section 2120hH INA)Y ol he
Al ay the el sets reselting inher conviction osgemed in Ovlober 1988 and, iy of Celober 2003, more Ut L3
years have elapsed since their occurmence. This assertion is also unpersuasive. The statute staies that the Attorney
Genetal [Secremrey] tmay wasve the apphication whers the activibies eccurred 15 years before the date Yof the -
alicn’s application for a visa, admission, ar adjustment of status.” The applicant applied for adjustment of status
in 1995 nin more than fve years alier the occurrenes ol the activities thal rendered hoer madorissible to the Tiited
States, “Iherefore, the applicant is not eligible for a waiver under sectionr 212{H 1 )(A) of the Act.

“To render an alicn ineligible under fsection] 212{a)02 A0, the convictian must be for a
statutory offense which inwvolves moral turpitude. The presence of meral mrpitude 14
detertmned by the nabure of the offonse for which the alicn was convicted, and not by an
independenl analvsis of the acts umderlying the conviction. Theretore, evidence relating to the
underlying act, including the testimony of the applicant, s not relevant to a delermination of
whether the conviction mivelved moral turpitude except when the statute is divisible .. or a
political offense ... The presence of moral twrpiwde in a stadulory ollense is delermined
according 1o b moral siamdareds proevailing in the Uited States.

The following, definition of the term "moral turpitade” was ciled with approval by Lhe Atomey
Cieneral in hiz opiniem of Qoinber 13, 1933 (37 Op, A (G, 293) and by various Federal Courts,
ine luding the U.S. Supreme Court:

Tt is defined as wnyihing dane contrary to justice, honesty, principle, or pood morals: an acl of
taseness, vileness, or depravity inthe private amd social duties which a ma owes to Tus fellow
nan, or 10 socicty in general, contary to the accepted and customary rule of right and duty
belween num and man, Maoral nopitude implies something imimoral in iself, reaardicss of the
fact whether it i2 pumishable by faw. B must not merely be mala prohibita, but the aof stself
st b inherentiy lmmeoral. The doing of the act itself and not s probibition by slatue, fixcs
the meoral turpitude...”
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Gee T AM. 40.21(A), nowes 2.1-2.2. The AAO finds the nature and charseter af the acts undertaken by the
applicant in committing the crime of misappropriation of pubhc [unds are simitar to those necessary Ly conmit
crirnes againsl govemmental authority which do not constinute merat wrpitude, including tax viclations. Further,
the actions taken by the applicant are net siomlar to those acts necessary to commit crimes agamst sovermmental
authorily which fall within the definition of moral turpitide, ineluding bribery and counterfeiting. 7 at nute 2,3~
2, Therefore, the AACQ nds that the applicant™s conviction for misappropriatiom of public funds does noi
comstilyie 3 erime involving moral turpitude within the meaning of scetion 2 12(a)(ZKA) of the Act.

Because the grounds [or inadnussibility set forth in the OIC's decigion arc determined to be in error, e
applicant lias not been determined Lo be inadmissible under the Act. The applicant’s appeal will be sustained
and her watver of inadmissibility application will be declared moot.

ORDER: The appeal is sustained. The waiver application is mouol, as the applicant has not been determined
Lo be inwdmissible.



