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l'bis is the d.ecisim fir Ilic Adninistra~ib-e -4meals Officc in your case. All hcurnme h3e been rriumcd to 
thc office that c ~ r i ~ ~ l y  dmided your c.w.qe- Any I u r l h ~ .  inquiry must be madc a that office. 
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1 S I :  The ~vaivrr ap-plicatiun was d~nied by the Ihsuict :tirector, San Antonio, Texas. A 
sobseq~i~nt nppeal was dismissed by iie Adrninistrativc Appeals Uffica (AAO). T h c  m a t w  is no-: b e f m  Ihc: 
AAU on a nwiicrn to .reconsider. The motion will bc Jisinissed md the p v i r n w  dccisions of the n sh ic t  
. f k e c h r  and the AAO will be d h e d .  

'11-1~ applicant is a nalivc and citizen of ,Mexico rvho w;tr .rvud Lu be inadmissible to h c  Llnited States u n k r  
section 212(aX6)(<l)(i) vf h e  I m m i p ~ i n n  and Nalimali~y Act (t3e Act), X I ;.$.I:. 8 1182[a)[6](L:)(i'). CUT 
'having attempted lo prucm adinission into the I lnilcd Y h t r s  by fraud or wi llli~l misrepreswtdion in 1977. 
The applicanl i s  the beneficirtry of m appmvd Yctition for -4liei-1 relaiivr. filed by h s  U.S. citizm daughter. 
The applirnt seek  the above waix-m fir inadmissibility in order to umiiin in the Unired S i a ~ c s  with his wife, 
a legal permanent resident, and Ihirtwrr chili-en. 

-1%~ district djreclvr ccmcludcd h t  the alrpli~a~it had Filed h eskklish shxtremc hardship would he impclscd 
011 a cpalifyir~g relalivc and denied the Application Ior Wai~xr  of Cimmds or Fxcludability (Form 14[11) 
accordingly. The liccisiun was affirmed by the A A 0  [m appeal. S ~ B  AAO 'Wcisiv~~, dakd January R; 2003. 

Tn the present moliui~ w reopm'reconsider, .filed F c b w  10, 2007, counwl asserts that the a-pplicant's 
spwse will s~~f le r  cxtrrnic hardshp ifthe mivm is not granted. In s ~ ~ p p o r ~  i ~ f  this ;rsserhcu-+ co~~rtwl subnits 
a1 afidavit of'thr: applicmlt's wife md n Ieiic-r rrm thc- physician healing thc applicmt's wife. Ct~uoscl &u 
subnits CI copy fir a v w h k d  M O  der;Ision dairtl k-ptcmbel- 5 ,  2000 it1 which i~ section 212(ij waiver was 
p k d  w an applicant who falsified his %dcmic ~mimhls .  Counsel incldcs a wpy of'a photogap11 of t k  
applicant, his ivik md 111ci~ 13 children; a copy d l h c  p m n e n t  rrsidml. card issued to ik applicant's wik; an 
af'fidavit nf iipplicant's daughter, daird Alrgast 15, 2002 and ri~ur limxs of s ~ y p r m  rwln children and 
spouws nf chilr.ben of the ~ppylicant. 

The m m d  n l ~  c[~~~taim n sm~emenl: Chm 1hc a~plicnnt, dated Augltrt 14, 2001; a copy o r  ihr Chdu of Judicial 
R e c a m d a ~ i r m  Against hportatim, & i d  Nwcl-nbcr 20, '1990; w i c v  of United Stnleri~linlrid Cumt for the 
Western Diehid rJ'l'cxas documents and ~rlatcd filings peltairling Lrr L ~ E  awlimnt and cqies  or the fitexican 
b i d  and bay~ibmal certificates for the applicmi. 

The record inditxil~ h t  rn January 3, 19Y1, lhr: applicant.;vns crmvictud of the okknse arrc~esenting liimwlr 
to be a c i t im r l C  uh IJnited States bawd cm his submisIon o r  a pasqmrt applimjirm hn or about Augusl 6, 
1985. The q~ l~ l i cmt  \\'I~S sentenced in two years of probalim and ordered to pay a El-kc, On Nor~mihcr 20, 
1990, thc: applicant's Motion Lrr a Judicial kcommm&tiun Against Dqtrrktion pursuant kr swlion 
241 (bj(2) of the Act, E 1 J.S.C. 4 125 1(b)(2), r m s  granld. 

8 C:,F.K. 2 103,5(,a)(2) (2002) states in pertinent: pml; 

A motion to rmp~rn milst stnte the new Fwts to be pmk-ided in lhc =opened proceding and 
be s~ippoi-ted by amdavits or other docummtary evidence. 

.4 niutim to ~econsider musl s h t e  the reasons for rccunsideistton and be supported by any 
pwnhmt pmedmt ticcisinns to establish h a t  the drcision w a  based on arl inwrre~ t  
iipplicatian of  law m Scnice [now Litlfimsliip and h t w g ~ t i i m  Services ( C I S ) ]  prrlicy. A 
rni~liun to reconsidm 3 ciwisioll on an applicntion or pet ihn must, when filed, 8160 cslablish 
t h ~ t  [he decision xvas incc~mxt based on Ihc rvidmct of record at thc time of thc initial 
decision. 

C'othscl f i l s  to provide cvidcnce h t  was nut available pi-euiously and could not h a w  bcen discovered 



during the prior p~nzeedings undo  lhis apl>lic;rtion. Further, cm~nstl hi Is to establish that thc prim decision 
was based on an incorrccl applicattm of law or CIS policy. Thc AAO notes h t  case to which counsel refw 
on mtlm 10 wcnnsider is distinguishable it.m Lhr appJication nt l i d .  The d~wiaion &kd Ssptemk 5, 
2ISOD found that the combined medical and moLimal illncsscs wifered by h e  qualifying rclative ~milirlg Tur 
thc applicant to joiu him in the lhilrd S k k s  had cwscd l~eiiltl~ pr-i~lhrrns r ising ta tile Iewl of e u m n c  
hardship. S i i l~e  extreme l~arcL.lhi~.r was cshblivhc~l in h e  Sepklnhr 5, 2MU rlccisiun, the .4AO engaged in ;I 

wcighng of the positi\-e and negahvc Fdcturs prpresrnt in the application in rrrrlei- to determine wlw~hrr the 
AtWmcy General [now the Secretary o r  Hr~incland Security (Smtar_u) 1 ' Y  discr&on should bc cxcwiwd. 
I h c c  cxmme h a ~ d z h p  is establiehod, it i s  but m e  fit\-orable hccm WI hc considwed in  the &i~mi~iat ion of 
whc~I~.er the Secretary shmld cxmcise disci&m. S e ~ ~ W t r s ~ v  oj~Mmdcz, 2 1 UkN Dw. 296 {ETA 1996). Since 
the applicant failcd 10 establish extreme bnrdship in Ihc prcs~mt i-qqlicatifin, the AAO did not reac11 the 
question of ivhclhcr a ~ v a i ~ c r  should be granted hs anuttcr of dixretion. 

01.1 mulion to wapenireconsider, tk mdnvi;il u f t l ~  appliurrt's Tauw s l i~ lc~ ,  ''if he [the applitanC1 were to  
rclurn LIJ Mexico I don't hou- whal I ~vutrld do: on the one kwd, 1 could go to Maim.. .m lhc uther hand, I 
col~lrl stay llere in Allsfin. ..E~;,lthl- way, t l ~  situation would nal~r i l ly  cause m...exbcmc- lia~clshy.;' &P 

Amdavit of Porfiria V a l d c ~ ,  dated February 6, 2003. Thc  cord doe6 m t  establish,, kyond her o q m  
isk~tollmts, h t  the appliml's sprww nil1 suffer extreme hatchhip if shc xmins m thr 1Jrtitu.i Statcs wit11 her 
13 adult dildrerr. Tne mmd docs not establish h t  the q p l i u n t  is thc only ye~son a1,lc IIJ cxurt hs wife, nhfi 
iv uniillc to drilz, to k medical appoinhnenk and otlmn deslinaliuns. The record doe3 not cshblish that tht  
oslcumtlxitis, hypertension w3 h-yp~xholcsteroleiia h r n  which h c  aypIim~t's spouse sufkw prelrent her 
r r~ rm xcuinplishing h i l y  tasks w require cmstant care and aml icm.  The letter. from her Itcating physician. 
simply skates that the al,plicaml.'s uife is treated with diet md prpwription medicatim ah well as periodic 
mt>nils.mng of her blood. Siw I .cum d' Elnilio Gutierrez Jr., MTI, d.atixt J m u q  30. 2003. '1 11e recold do# not 
cshblish WLIW applimi.11'~ uife could not recei-cr adcqmlr- lmatment for these ailntcnis in,M~,ulco, 

L.S, court dcci9irms h~r: repeatedly hdd ih~ll~lit: ~31~1111011 results of de11 i ) r~ im UT cx~lusion are i n M i S m t  to 
p r a z  exttrme hui-dsllip. Set Hr~~.r~in rr. I%??, 827 F.2d 445, 4GS (9th Cir. 1992). For example, in M(crtcr of 
Filch, 21 1&N T k c .  627 (ELI 1996), the RIA hcld t h t  m t i o n a l  harvlvhip ca l ls4  by severing Iiamily and 
curmnunity t ties is a c o r n  result of deplzation and rhws lid constitrrte exh-mc harclshp. Ir; P~L: 7r JN,, YI, 
F3d 390 (9th Cir. l9Bh), Lhc Ninth Chcui t  C'oM or A11pr;lls defined " e x u r n  ha~dship" RE hardhip ihat was 
unuarriil or k y d  that which ~(uuld n o m l I y  be expccLl upun d e p o ~ t i m .  Tht Ninth Circui~ emphnsizcd that 
the common m~sultg if dc~ortahon are imuflic~ml lu prove &extreme had-hip. kloxover, 1J.S. Suprcllle 
Couit 11eld in mP v. Jtiq Ha: W ~ R ,  4 3  1 J.$. 1 39 (1 9811, that the iialmr showilg of' ecotlotriic dcIsimlt to 
quelI@mg r i i ~ l y  mcinbers i s  insur[icinlt to m m 1 t  a finding uC ssIr~mc lmbshjp. T k  rcwd  does nfit 
d e r n ~ m a ~ t c  l d s h p  arlwut~~ing iu GKII~TE hardship i n  this application. .The .4AO w~ogr~izzs h t  thc 
applim1'b w i h  will endure hardhp as a resdt of sepwallm Tram her hlisband. However: her s i b t i m ,  i F sRe 
~~mins in the IJnited Stalcs, i s  typical to Lndi\ridl~als kqw-r~ted as a resdt of d~-purlatim or exclusim and does 
nut rise k the l e ~ ~ l  or~x1~~mt:Iurdship,  as s ta t~din  Lhc prim opinion of thc AAO. 

'l'he applicant im Ihis case has hiled 10 ihnlify any  umueous mclu3irm of law or smr.rrrlmi uf Fdct in his 
appeal. In p-rmccilirrgs for application Err ~va iwr  of p-ounds nT indrnissibility under s&on 212(a)($)(C) fir 
the h t ,  ihc burrim of provitlg elih~bilily ~~m;rins t n k l y  with Shc applicant. SEP Seclian 291 oi-the AA~L li 
U.S.C;. 4 1361. Hue, the sppl icanr hiis not met h t  burden. Acu1rd1~y:Zy+ the motion will be dimisscd, tlie 
procccdinp will not be reopencrl, and the previous decisions uf the district dirtclrjr md the AAD will o r ~ t  be 
di sm~hcd. 

ORTWH: 'h motion is rfisnussed. 


