
FTT.E: . Office: U A L T R ~ ~ O K ~ ,  M 1 3  13ate: JAN 2 9 2004 

PETITION: AppliwIi~11,n fm Waivkr of Grounds of hadmissihility u n h  Section 2 12(ij of the- Iminigratioil 
aiib Nationality Act, 8 U.S.C. fi I tF;2(i) 

'I'his is the dtcision o f  the Adminislrdhue ~Ippeals OtTice in your caw. A11 docl~i l la~ts  h x ~ e  been rc~umd to 
the office tht miginally decided your case. Any 1urihc-r inqui~y m s t  be made to h i  fillice. 

Rob& P. JVi t l~barir t ,  nkr: tm 

Adm ini SEA ivc A ~ p e a l s  Oflice 



LllSC.'[,rSSIIIN; ' . h e  w a i ~ ~ r  npplication was denied by t h e  Ihstrict Thwtlor, Raltinmre, fbk~rylmd, and is ntm 
before the Administratiw Appcals OTfioc (-4AO) uq appeal. ' l l c  appeal will k sustaind. 

7'hc applicanl is a native md citizeil of Mexico who mas last admiusd 111 ihe Llnited States on August 15, 
1998, ns EI nnnirnmigmiit vldlrrr. 'I'hc appliwn~lr w : ~  ti~irnil to be inadmissibIe to thc" LJnikd States under 
stc~irn 2 12(;+j(B)(Cj(i) of the Imrrigahon and  Natimlity Acl (lhc IW), 8 L1.S.C. $ 11 82(aj{6j(C)(i), Tot 
having p r o c u d  a visa UT other docurnentation k m  the LTnIted Stales by Tr;iuJ w ~villhl misrepresentation. 
'Ihe applicant married a US. citiam fin Fcbrury 14'20Ul and is the bwefislary of m appri>vcd Petition for 
Alien Itelative (EAC-D2-165-52fl2.5). '17.l~ app1ic;anl ~ c k s  a wai~xr of inadtrussibiliry pursuant tu a d o n  
2 t 2(i) uT the Act, X U.S.V. $ 1 182(ij, in order to remain 1n Lhc 1 Jnitcd S h k s  with his U,S, citizen qou-e aid 
child. 

The district dimlor cin~cldcd that the applicant had fniled to establish ~hal cxtnme lmrddip would be 
irnptx~cd ofi a qd l f y ing  relative mid denied the A-pplioalivn rclr HTaivcr of tirounds of Lxcludabili~~ Form 1- 
GO1 ) accol.dir~pJy. Stir rkuisi~m ur l h ~  i l jstri~~ Diix~tur, dated November 12,2f102. 

nil ap-pcal, counsel asserts b t  the fk tms  in r l c  applicatirm iise to the level of exweme hardship. CulrnscI 
contends h i t  now ihat ihc applicant has ii cluld, the cl-iild's hardship rnusl alw bc lakm lntu account in 
adjudicating lbc applicaliun. 3es Letter of Counsel: dated Augul. 25, 3[1113. 

The record imcludw a wpy of k c  Montgomery Cenml  TTtjspital Cm-tificatioa of Birth far the ul~plisiiul's 
child; a copy of the hfont2iornery Ikr~erd Ho~pihl  th-hficate documenting family hisrmy md baby's 
foo~prints; a copy o r  Lhc Maryland Blrtl1 Itegismhon Entice f'm Ihc ap-plicwt's child; a copy of ihc 11.3. birth 
~ ~ r l i  ficate Fm the npplicant's child; a phohjgraph of t.bc applicant, his spousr: and tl~rjr dauphtcr; ;t copy of the 
Social Sacw-ity Card iwwd lu h c  applicant's child: EI birth announcemcnl Iir lhc applicant's child; c~pirrs  01' 

n\-o photographs oTlhc ;tpp1icant7s child, one photo including Lhc applicant; an affidavit of Lhc applicant; an 
am5vl l  of the applicant's wife; evidence r1f111l-r~ pcbwancy of the applicant's wire; psychulqical evaluations 
for thc applicant's wife dk~cd Tkcmbcr 113, 2U02 and I!darch 26,2002, rrspcc~ivcly; ktters of support; a c q ~ y  
;md translatirm of lfic birthcmtificate af the applicant: financial aiirl lax dwurnentntion for thc c f iq lc  a copy 
or thc certificate of title fnr a vclliclc owii~d by the ccniple; a copy o f  thc miirriage license for the oclqlc; a 
capy of Ihc lJ,S, birth certificate hr the qpl i~ant 's  ~POUSC; a letter vernifyirig thr ~mpluynlent of the 
applicant's bpuse and lrtters %m thc appliciint's ~pnuse da~ed k c e m h w  4, 2003 and October 3,2003. 'I'he 
entire recard wks considered in rzndering this decision. 

The lecornd ckrnrmvlr~lcs  hat the applicant obtained o he nui~iumigriimt visa he u.& to cmttr the IJuited States 
rm AH&'LIsI: 15, 1998 horn the 1J.Y.  I.'rns~llatc thruugh willjul misreprcsimlali~n. 'lhe applicant admiilud tu an 
officer of t h e  Immi~~dtion and Naturnlizntim Scrvicc lqr>w Citizcndip and Immigra~iun Sc l~ iccs  (CIS)] 111al 
he h d  ovmstay~d PI-iar nonlrnn~igrari~ visas issued tu h i n  and then rniswprexmlcd his unauthorized sa$ rrn 
subsequent visa applical.i~~ns i i ~  m effcrrt to preven1 drnial. 

Section 21 Z(){G)(C) of the Aot pi-nvidcs, im putincnt pait, that: 

Y Ally dien ~7ho: by r m d  rrr wi Ilfully misrepresenting a mnt~rial h-t, seeks tto proc~~rr: 
(or h=  sough^ 10 p r i ~ c m  or has pmured) a visacEl, t ~ t h c ~  i-locu~l~e~~tatio~~, or udrniwiun 
i l L 0  Ltrr Ilnikd Slates or other benefit proviilud under this Act is inadrnissihlc. 



%*lion 212(i) of the Act pro%-ides that: 

I 'lie Attorney General Inow the Secretary of :HmcliinrI Security (Secretary)] may, in 
the diwrclioii o r  lhc Atkmey General LSecrekq], .svair~ thc application uf clause (i) 
of subsection (a)(6)(C) in the cnw fir an alien ~vJvlly is  t b ~  spouse? son or daughler r~ I- a 
~ J T I ~ L C ~  $lalcs uili~cn vr uf ail iiliell lawfuIly ndmitted for p w ~ a . n l ~ s i r I ~ - n c e ,  i f i t  is 
established to the satisfaction of the A ~ t m c y  Lic~enl [SecranryJ th .~ t  the rehsal or 
admissim b lhc Vnilcd States of such f i g r n n t  alien would xl.;ull in c ~ b x n c  
1mdslip to d ~ e  citizw m lawfully r ~ i d e r i l  I .;~~Iw ur parv'11l: oxsuch nl alien. 

A section 21 2(i) waiver of the bar ~r, ahmx!iun multing ifom violation o f  sectilrn 21ZEa)(AKI.:) of the Act is 
dcWld~nc first upon a showing that the bar imposes an mlnmc hwdshp to the citizen m lawfullyrtsidcn~ spouse 
m p r m t  uf the applicant. ILdship the alien himself eqw+ncfi deportation is i ~ e l e r m l  h swlim 212(i) 
smiver pmcecdings; Lh unly rrlw~ar~t hardslip in the present cast is kaL suffered by h e  applicant's wirc. 
~ ~ f ~ r e ,  cwnsel assmbons rcgrding hadhip to the appIicmt's child m mly ~rnsidered to the extent that 
i h y  n.CI~t4 hnckhip to the applicant's wifk. Ome e x l m t  hadship i s  establisl~ed, It is but m e  €avt>rahlc kc-tor 
tobe considered itl the dctrmimatirm i~ fwhd ler  h e  Sexetm-y should txmisc riiwc3ion. , s ~ g M ~ ~ i # e r o j ' A a ~ ~ J ~ ~  
21 T&N T k c .  29.96 (BM lYY6j. 

hdd€€t:~ rd' C e r v ~ ~ ~ ~ ~ ~ - ~ U i r z u ~ i : z ,  22 IkN Dec. 5GO (El-4 1934) proviricv a lisi ui- factnrs the Rureau or 
Imm igrati~n hppcals (RTA) deems relewnt in dctern~ining \vhclhw an alien has established txlnmc hardship 
pursuant to section 212(ij fir Lhc AGL. 'I'liese ficmrs indude the prexncc c d  a lawful pcrmanene .resided r>r 
I,-ni~ed Slurea oitizcn sponsc or patint 111 this cnarllry; llie quliIyii~y rc1;ttive's fainily ties nuttsidc Ihc United 
Slalcs; the condinom in the country or cnunl+cs lv which the qunlifyY1~ relniivc. wvdd relocate and the 
extent of the qualibin8 relative's ties In such countties; k c  Iin;livcial impact of departure rrtm ihk country; 
and sjgnifiCmt ~oudifions of heallh, p~lrricularl y w l ~ m  ticd to a11 ullavaila1,ilily uC s u i k b l ~  medical  art in the 
cuunny to which the qualifying m1i.i~it.c: ivuuld relmate. 

CtunwI contads thnt the npplicanl's sprluw wvuld d h r  extreme hd4 l i ip  i i3  ii T C S U ~ ~  of depxhlp fi.orri Lht: 
Unitod States as the ap~.r l i~wi 's  spusc  has liwd her entire life in the Unikd States; lw entire family rcsicles 
in the IJnited Siaicx; she only sye* English; she he9 an wtab1ishe-d career in thc Ihitcd States and she 
rcyui~es the mncnhl health cmc av~ilable to her in this cctuatry. LSec E+i.idcncc in Support of Appeal, datcd 
January 6,  2003. CQUIK~ fu r t l 1~  co~l~ends  lhai lht: iipplican['s ~ d e  v j o ~ ~ l d  suffer hardship by 1-eIocahng to 
Mcxicu thmeby denying her child ":I rlccrmt docahon." Id. C o m ~ l ' s  aguinents of m t m c  harddip t o  the 
appllcwl's wife as a result of d q a r l i n ~  Tram the United States art crm-qxlling, hawe>.er it bean n u h ~  tlmat 
counxl's assertltm lhel the applicant's ~ l i l d  niay die as ;i. xsul t  u f  relecatin~ ro Mexico, n nation with 3 
higher inran1 murtality rate than the 1Jniird Slat.c.cs., is ~~ iab~indcd .  Gmma1izu.i country statistics do not form 
khs? bdsls nf n claim of cxltcme hdsh iy  in t l ~ e  a b m c  ur cvida~ce parricular to lhr g i v m  application, Thc 
r e m d  does nal csiablish that mwing to Mtxicl.r~ poarv a partic~ila-risk ti) Lhc lirr d thc  applicant's child. 

Ti~unsel  A50 nsserts rxlrciuc hardship to the ~ ~ p p l i c m l ' ~  wifi: if she rernnins in ll-lc Ihitcd States wihoui Lhs 
iipplicent. J3e rccmd r.-sb1?li&s that the nppllcani'~ wifc hi s u f k e d  wilh ddr~~rressioil foi- the ~lmjor.ily rrr ~ L T  

adult l i k .  'I:hc ysyc11ologist pl.q~arir lp t l l ~  cualuatiun of the applicanl's wife states that shc r v m ~ l r l  "s~ufi?~ 
txLnmc hardship and seriouk i1:lrn;kge to her psychologiciil Iiealtll if she w e e  trr hc s ~ ~ a r a k d  horn her 
hushmd." See Psycbolc.rgi6ic;ll tivaluation by Lisa Niv+  l'h. D. at 5 .  T11r .-cord &manstrates rhrnugh 
afijdavita fi.m Lrni ly mrnbers h i  Lht- t~p-plicant is solclq- respor~iiil~lr Tc~r his spuuse's inental s~abi lily. Priur 
to her rclaliu~lvllip w i h  the npplicm~. Ihc applicm's s p u u s ~  x1,ilsed illegal dn~gs, 1-chaed to take 



rcqwnsibility for her action3 and engaged in dcslrucli vc wluti~msllips. Set Letter h m  ROX V i m d a ,  r l # M  
December 20,2202- 

The a p p l i m n l ' ~  wi rt unde~w~t  over 1U years worth of pqichcrln$cal iwalrntnt in an &fort ta ohtam wnlaj .  
stability and well-being. Accd ing  tc., a1 l acur,ui~ts, it was not until & met applicanl lhal  hi^ wife became 
a pr~ducrivc. slablc, hppy citizen. Spe Letter from .4rmandn A. Mir~iid:~, M.D. The eiqlunthg psychrrlagist, 
iiuniIy members of'lhc upplicminl's wife and the applicant hilnself 311 lkm lhal ~ h c  applicant's wife 4 1  suf f~r  
e x h m c  rnn~tal arid emotional harm if the applicant is rermned fwrn tbc Llnikd Smtes. "Ilis pinr;qh~c'.r iil h ~ r  
siclc: has k w n w  essential tn her wellheinp [sic]." id Furher, the applicant states, "I wfirty 11ld. my wiik may 
decide one day Lo mid h ~ r  li fc, if I an1 taken away from her." See Am &viL CIF.IUPZ de Jesus "Te~a9'' Valriivia. 
The AAO recogilims t h t  m y  spouse would e n d m  hardship as ;r rc~u l t  of sepxation liom hidhcr spousc. 

Howew~, the situalion r~rcwrcd in h i s  uppiimliun rises .to the Imel o f  extreme h i d s l i p  because the recmd 
dernfins~ral~s that the applimnt'5 wife is incapable o f  caring filr Rcr child and gwerally, mainmining her life 
md l iw l ihod l  in the absence ofthe 3pplic.ant. 

The grant nr denial o f  the ahow waivm cIi.16~ nut Turn d y  on the issue o f  thc mcai~ing uf "exn-enle h d s h i p . "  
It also lrtngts UTI the dim-etion of the Secretary and p m u a n l  to ~ u c h  terms, conditions and p r o c ~ c l u r ~ ~  a 5 . k  
may by reg~lationh prescribe. 

The hvcrrahlc Iiictuxs in h s  matter are the m l r ~ m c  hardship to the applicant's w i k ,  Ihc applicant's 
acknc~wltdgemeut of and r emmc  for his rast actioils and the p w m s  or mm thw f i ? ~  yyc;rrs s i l l~e  11is lest 
\-ioIation. The urr Fii~~r;iblt: h c i u r  in lhis imtta is  the applicant's ~ v i  I lfuf m i s n p s m t a ~ o n  to of f jc ia l~  ol' l.hc 
IT-%. h~'ertl iTI~7l in pnxiiring a visa. 

It is cnnclukd t b t  thc favorable fa~tors autwrigh Ihc unfdvwnblc ones. Therefore, a favorable cxcrcise of  the 
Sccrcw's discreticrl~ is u~~t-ranzrd in Lhi;; mii1.k. 

[TI pr~cccdings for appliualirm fur xvaivcr of grounds of inadrnissitrilily u n d c ~  swtim 212{i), the burdcn uf 
eatablishinp that the ap-plicatiun ~llerits apprur.al remains mlitcly u;it11 the applicant. See wcLicm ZY 1 of the 
Act, X I.S.i: .  1361. IIere, the aplrlicanl h w  i~utv met that b~u.dea. Accmdingly, the nypenl will br: 
sustained. 

CIKlIF,R: The appeal is wA.aintlcl. 'l'hu dihlriet director's decision i s  ~~ith.drar,vn, and the appliciition is 
approved. 


