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DISCUSSION: “Lbe waiver application was denied by the District Drreclor, Baltimore, Maryland, and i3 now
before the Administrative Appeals Office (AAQ) on appeal. 'The appeal will be sustained.

The applicant is a native and citizen of Mexico who was lagt admitted 10 rhe United States on August 15,
1993, as a nonimmigrant wisikn.  The applicam was found to he inadmissibie to the United States under
section 212{a6)CHi) of the Iomigration and Natienality Ael (the Act), 8 US.C & 1182 ay6)Ch(1), lor
having procured 4 visy or other documentation trom the United States by Maud or willful mistepresentation.
The applicant married a TLS. eitizen ot February 14, 2001 and is the beneficiary of an approved Petition for
Alien Relative (EAC-02-165-52023}. The apphoant sccks 2 walver of inadmissibility pursuant o scction
212(3} ol the Act, 8 US.C, § 1182(1), in order to remain in the United States with his U5, citizen spouse and
chald.

The district direcdor concluded that the applicant had failed to establish that extrerne hardship weuld be
imposed on 3 gualifying relative and denied the Application for Walver of Grounds of Txclodability (Foemm I-
001} accordingly. Ser Decision of Lhe Distrel Direetor, dated November 12, 2602,

O appesl, counsel asserts that the factors in the application 1ise to the level of extrem= hardship. Counscl
contends that now ihat the applicant has & child, the child’s hardship must also be (aken into account in
adjudicating the application. See Letter of Counsel, dated August 25, 2003

The record includes a copy of the Montgemery Generzl TTospial Certification of Birth for the apphcant’s
child; a copy of the Montgomery General Hospilul Certificate documenting family history and baby's
footprints; 8 copy ol the Marylund Birth Registration Notice for the apphcant’s child; a copy of the 119, birth
certificate for the ppplicant’s child; a photograph of the applicant, his spouse and their daughter; 2 copy of the
social Secwrity Card twsued Lo the applicant’s child: a birth announcerment for the applicant’s child; copicy of
two photographs of the applicant’s child, one photo ineluding Lhe applicant; an affidavit of the apphicant; an
allidiwil of the applicant’s wife; evidence of the pregnancy of the applicant’s wile; psychological evaluations
for the applicant’s wife dated December 18, 2002 and Maich 26, 2002, respectively; letters of support: a copy
and translation of ihe birth certificate of the applicant; finaneial and 1ax documentation for the couple: a copy
ol the certificate of title for a velnele owned by the couple; a copy of the murriage license for the couple; &
copy of the LLS, birth certificate for the apphwant’s spouse; a letter verifying the cmployment of the
applicent™s spouse and letters from the applicant’s spouse dared December 4, 2003 and Oetober 3, 2003, The
entire record was vonsidered in rendering this decision.

The record dernomstrutes that the applicant obtained the nonimrmigrant visa he used to onter the United States
om Augrust 15, 1993 from the TS, Consulawe through williul misrepreseniabien. The applicant adawiiced w an
officer of the Immmigration and Neturalization Service [now Citizenship and Immigralion Scrvices (CIS)] that
he had everstayed prior nonimmigrant visas issucd o him and then misreprescnted his unauthorized atay om
subsequent visa applications 1t an effort to prevent denidal.

Section 212{a)(6}C) of the Act provides, 0 pertinent part, that:
t3) Ay alien who, by raud or willfully misrepresenting a material fact, seeks to procure

{or has soughl 1o procore or kas procured) a visa, other documentation, or adrmission
o the Clniled States or other benefit provided under this Act is inadmissible.



Seetion 212(7) of the Act provides that:

(13 The Attormey General [now the Secretary of Hormcland Security (Secretary)] may, in
the diserehion of the Attorney (General | Secretary], waive the apphcanion of clause (i)
of subsection (a)}{6}C) in the vase of an alicn whe is the spouse, son or daughter ol a
Thnled Stales citizen or of an glien lawfally admitied for pereancent tesidenee, if it is
established to the satisfaction of the Atorney Ciemeral |Secretary| that the refusal ol
admission o the Untied Stotes of such migrant alien would resull in catreme
liardship ta dhe citizen or lawfully resident spouse or parent of such an alien.

A section 212(1) waiver of the bar 10 adirission Tesuling from vielation of seetion 212(2)(AXC) of the Act is
uependent first upan a showing that the har impases an extreme hardship to the citizen or lawfhily regident spouse
o parent. of the applicant. Ilardship the alien himself experiences upon deportation is ivelevant to section 212(1)
walver procecdings; the only retevant hardship in the present case 15 thal suffered by the applicant’s walc,
Theretore, connsel asgertions regarding handship to the applicant’s child are only comsidered to the extent that
they relicet hardship to the applicant’s wife, Once extremne hurdship s established, it is but one Tavorable Factor
t0 be considered in the determimation of whether the Secretary should exervise diserotion, See Matter of Mendez,
21 T&N Die. 296 {BLA 1996).

Mutter of Cervames-Goszafesr, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Bureaw ol
Immigration Appeals (RTA} deems relevant in determining whether an alien has established extreme hardship
pursuant to section 21213 of the Acl. These fuctors include the presence of 2 lawful permanent resident or
United Slates oitizen spousc or parent in this conntry: the gualifving relztive’s family ties ontside (he United
Stawes; the conditons in the eountry or countrics (0 which the qualifying relative would relocate and the
extent of the qualifying relative’s ties in such countries; the fnancial impact of departure [rom this country;
and significant conditions of health, particularly when ticd to an unavailabilily of suilable medical care in the
country to which the qualifying relalive would relocate.

Counsel contends that the applicant’s spouse would suffor extreme hardsivip as 8 Tosult of departing [rom the
United States as the applicani’s spousc has lived her entire life in the Uniled States; her entire family resicdes
in the United S1atey; she only speaks English: she has an established career in the United States and she
reguires the mental health care available to her in this country. See Fvidence in Support of Appeal, datcd
Tanwary 6. 2003, Counscl further conrends that the upplicant’s wife would suffer hardship by relocating to
Mexico thereby denying her child *a decent education.” Jd. Counsel's arguments of extreme hardship to the
applicant’s wife as a result of depariing from the United States are compelling, however it bears noting that
counscl’s assertiom that 1he applicant’s child may die as « tesull of relocating w Mexico, u nation with a
higher infarl mortality rate than the Unidicd States, is yntounded. Generalized country statistics do not form
khe basis of a elaim of exireme hardship in the absence of cvidence particular to the given application. The
record does nol cstablizh that moving to Mexico poses a particular risk to the Bl of the spplicant’s child,

Counsel also asserts cxtreme hardship to the applicant’s wife if she remains i the Tinited States withowl ihe
applicant. The record estyblishes that the applican’s wife has suffered with depression for the majority of her
adult life. "The psychologist prepanmy Lhe cvaluation of the applicanl’s wite states that she would “soffer
extreme hardship and serinus damage to her psyehological health if she were w he separated from her
hushand,”™  See Psychologicul Evaluation by Lisa Nava, Ph. D, at 5. The weord demonstrales through
atfidavits trom family members thal the applicant is solcly responsible for his spouse’s mental stability. Prior
to ber relationship with the applicam, the applicanc’s spousc abused illepal drugs, refused to take
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respensibility for her actionz and engaged in destrushive relanonships. Yee Letter from Rose Miranda, dated
December 20, 2002,

The applicant’s wife underwent over 10 vears wrorth of psychological ircatment in an effort to ohtam menial
stability and well-being. According Lo all acoounts, 1t was not until she et the applicant that his wife became
a produstive, stable, happy ciizen. See Letter from Armandn A. Miranda, M.D. The evaluating pevchologist,
family members of the appheunt’s wife and the applicant himself all fear thal the wpplicant’s wife will sufter
extreme mental and cmeotional harm if the applicant is removed from the United States.  “TTis presence al her
side has become essential to her wellbeing [sic).” f# Further, the applicant states, T worry thal my wife may
decide one day (o end her life, if | am taken away from her™ See AlGduvit of Jose de Jesus “Pecas”™ Valdivia.
The AAL recoynizes that any spouse would endure hardship as a result of separation fromn hiwher spousc.,
Howeser, the situalion presenicd in this applicalion rises to the level of extreme hardship because the record
dememarales that the applicant’s wife is incapable of cariny for ber child and generally, maintaining her Life
and livelihoad, in the absence of the applicant,

The grant er denial of the above waiver docs Dot turn only on the issue of the meaning of "extreme hardship."
It also hinges om the discretion of the Secretary and purvuant fo such terms, conditions and procedures as he
may by regulations prescnbe.

The [avorable factors in this matter are the exiremc hardship to the applicant’s wile, the applicant’s
acknowledgement of and remerse for hix past actions and the passage of mwre than five yoars since his last
vioktion., The unluvorable faclor in this matter is the applicant’s willfuf rnisteprosentation to officials ol the
[LS. Govermmemi in procoring a visa.

It is concluded that the favorable factors oulweigh the unfavorable ones. Therefore, a favorable cxercise of the
Seerctary”s discretion is warratited in this malter.

In proccedings for application for waiver of grounds of Inadmissitrility under section 21201}, the burden of
establishing that the application 1merits approval remaing entitcly with the applicant. See section 291 of the
Acl, ¥ 1750, § 1361, Ilere, the appheant has now met that lurden.  Accordingly, the appeal will he
sustamed.

ORDER: The appeal is sustamed. 'The district divector’s decision is withdrawn, and the applicution is
approved.



