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DISCUISSTON: Fhe waiver application was denied by the Cxfieer in Chargr, Seoul, Ko, and is now before the
Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The applicant is & nabivie and eitizen of Korca who was found to be inadmissible to the United States pursusnt to
gection 212(a)(2) AN of the Tmmigration and Navomality Act (the Act), 8 US.C. § 118202 ANIKD, tor
having beenn convicted on Febmary 2, 1998, of bark fiand and false bank enlvies, a orime ovelving moral
urpitwle.  The applicanl was snleneced W 10 menths inprisenment, with 3 months served at the Cortection
Tnstitution Tublin and 3 months served at home with an clectronic monitoring device {Temporary Supervised
Release). In addition, the applicant was subject to o 5-year supervised release with the Homoluly Prohation Tinit,
e apphicant is marded G a United Stacs (ULS) eitiven and she is the beneficiary of an approved petition for
alien relative. The applicand geehs o warver of mademsziba by pursuant to section 21200 of the Act, ETULSLC. §
L182(h}, =0 that she may reside with her U5, citizen hushand and ehild n the Ulnited States,

The officer in charge concluded that the applicant had failed to establish extreme hardshrp would be Iimposcd
upen her T1S. ailtan husband and som. The application was denicd accordingly.

Om appeal, counscl asscrts that the applicant’s husband and son will sufter extrerne Moancial and crogtional
hardship if the applicant™s waiver of inadmissibilily apphication is denied.!

Section 21 2(a)(2) of the Act states in pertinenl part, (hat,

(A1) [Alny ahen convicled of, or who admits having committed, or who admits commulting
acte which conatilule the cesential elemenis of-

] a crime volving moral turpitude {other
than a purely pubdical offtmse) or an attemnpt or conspiracy to conemit such a
CTLME . . . is nadmissible.

Section 212(h) of the Act prenddes, in perbnent part, that;

() The Atuomey General [now, Seomelury, Homelund Security, “Secretary™] may, it his
discretion, waive the application of subparagraphs (A . . . of subscetion (a)(2) . .. if -

(L)(A)in the case of any immigrant it is established 1o the satisfaction of the Attorney
{rencral that-

(i} the alien is inadmissible only under subparagraph (D)1} or {D¥i}
ol such subscetion or the activities for which the alien 15 inadmissible
ocewred more than 15 years beforg the date of the alien's application
for 2 wiga, admassion, or adjustment of status, or

" Counsel alse asserts Lhal the applicant’s mother is 2 U3, citizen and that she will swiTir oxtreme hardship if the
applicant is not allowed to return to the United States. Tl AAD witl not consider hardship 1o the spplicant’s
mother in its decision. The record contains no cvidence of the aprp]iuant’a mother’s inmipration status. Nor oes
1l eomtain ¢videnee or information to indicate (hat her mother 1= dcpimdant on the applicant or thyt she would
sutter hardship in the applicant™s abscnee.
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(if} the admission to the United States of such alien would not be
contraty to the national wellare, safety, or secunty of the United
States, and

(i11) the alien has been rehabilitated; or

(B} in the ease al an immrigrant who is the spouse, parent, son, or daughter of
8 eitizen of the United States or an alien lawflully admiticd for permancnt
rcsidence if it is established to the satisfaction of the Atlgmey General
[Secretary] that the alico's depial of admission would result in extrerne
hardship e the Tnited Saies citiven or lawully resident spouse, parent, son,
or daughter of such alien; [and]

{2} the Anomey General [Secretary], in his diseretion, and pursuant W soch terms,
conditnens and procedires as he may by ropulations prescribe, has consented to the
alien's applying or teapplying for @ wisa, for admission to the United States, or
adjustumnent of status.

[N]o waiver shall be granted nnder thiz subseedon in the casc of an aficn who has previeusly -
been admitted to the United States as an alien lawfully admitted for pertratienl wsidomee if
erther gimee the date of such admission the alien has been convicted of an aggravated felony
or the alien has not lawfully resided comtinuously i the United States for a period of not less
than 7 years immediately preceding the date of mitiation of pmoecedings to Temove the alien
fromn the Tnited States. Ne court shall bave jurisdiction to review a decision of the Allorney
Creneral [Secretary] to grant or deny a walver under this subscetion.

The AAQ noles that the doplicant ts ineligible for a waiver of inadmissibility puesuant Lo deetion 2120h) 1)A)
because the crime for which she was convicted did nel oocur more than 15 years prior to the tihng of her
adjustment of stalus apphication, The AAO woles further that, although the applicant’s thefl conviction
ocewrred after she was previously admitted to the TI.8. ag & law il penmanent resident, she does not meet the
definition of an aggravawd (Glom as set fonh o section 101{aX43% G of the Act, because she was sentenced
t0 less than one year of imprisonment. A review of the record relevis thal the applicant is therefore eligible
o apply for a waiver of inadmissihility pursuant to section 2 12{(h) L ¥B) of the Acl

section 21 2(h) of the Act provides that 2 waiver of inadmissibility is dependent Grsl upun a showing that the
bur (o admission imposes an extreme hardship on a gqualifying family member. If extreme hardshrp is
established, the Secretary then assosscys whether an exercise of diseretion is warranted.

In Matter of Cervanres-Cronzalez, 22 T&EN Doe, 560, 565-66 (BIA 1999), the Board of lmmigration Appeals
(BIA) provided a kst of fctors it deemed relevant to determining whether an alien has established extreme
hardship to a qualifying relative. The toetars inchude the presomee of & lawfal permanent resident or Trmited States
citizen spouse or pavent i ihis souniry: the qualifyving reladve’s family ties ourside 1he United States: the
conditions in the enuniry or countries to which the qualifying telative would Telocate and the extent of the
qualifinng relative’s tics i such countries; the financial impact of departure from this country; and s1gm Guamt
conditions of heallh, particularly when tied to an unavailability of suitablc medical care in the sountry (o which
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the qualifving relative would relocate. The BIA added that net all of the foregoing factors need be analvzad in
any given case and emphasized that the list of faclors was nolt an exclusive list.  See id,

The AAQ notes that U.S. court decisions have tepeatedly held that the common results of deportation or
exclusion are insufficient to prove extreme hardship. See Hassan v, FNS, 927 F.2d 465, 468 (9" Cir. 1991).
For example, in Matrer of Pilch, 21 I&N Do, 627 (BIA 19964}, the BIA held that emcoidiomal hardship caused
by severing family and compunity ties is a commeon result of deponation snd dees net constitute extreme
hardship. In Peres 1 INS, 96 b 3d 300 (9™ Cir. 1996), the Ninth Cireuit Court of Appeals defited “exlrome
harelshp™ as hardship that was wivsual or beyond that which would vormally be capected upon deportation.
The Minth Cirowil emphasived ibul the common tesulls of deportation are insufficient to prove cxtrome
haredship.  Moreover, the U5, Supreme Court held in INS v Jony Mo Wang, 450 Uk, 139 (1981}, that the
mere showing af cconormic detriment to qualifying family members is nsnfficient o warmaot & finding of
extreme hardship.

In the present case, coumeel mdicates thal the applicant’s UL, citizen hasband and son did nol move with the
applicamt to Korea when she was deported in June of 2000, and that they do nol mtend te move to Korea in the
futtge. Counscl assods that the applicant’s husband and son will suffer exireme {inanaial imd cmotional hardship
if the applicant’s waiver of inadmizsibility applicatiom 15 demied due o her husband’s inereased financial burdens
and farmly responsibilitics, and duc te the emotional effects of family separation on the applicant's hushand and
s0n. -

In Saleiddo-Safcido v. INS, 138 F.3d 1292, 1293 (9" Cir. 1998), the Ninth Cireuil Court of Appeals held that,
“the most important single hardshp faclor may be the separation of the slien from fantly Hving m the United
States”, and that, “[wlher the BIA fails to give considerable, 1F not predominant, weight to the hardship that
will resolt [oms Bunily separadiom, il hay abused its discretion.”™  (Citations omitted)  Sw/eido-Sericido held
further that “|wihen the BLA aryibutes the hardship posed by fatnily soparation to parental choice instead ol
deportation, the BIA abuses ita diseretion.” 7d al 1293 {citations and quotations omitted).

In the presenl case, the record contains a September 18 200K, psyelwdogical evalnation by D
.of the applicant’s then 12 _ y aid of the applicant’s husband,
The evaluation appears to be based on one interview session with sach of the individuals, and ne
[trmal diaymosis is contained in the evaluation.

I'he evaluation indicatez that Dl _ Mhiscussions with the applicant’s son and husband revealed that the
applicant was 1he primary caretaker tor her son, and that her son cats less, 1s doing waorse in schenl, and cries
abaut the loss of his mother. In addition, Dr! mdicates that discssions rovealed that the applicant’s
husband ¢un afford only basic necessities without the contnbution of lis wife’s previous salary, that her
hushand feels overwhelmed by single purenlhood, and that her son now has only limmited interaction with his
maternal relatives, wmd visits with his paternal cougsing only when the annlicant’s ishand’s work schedule
permits it. See Seotesbor 18, 2000, Letter and Evaluarion, written by Harham, R.M., Fh.D.

The rccord also contains a sworn alfidavil fom the applicant’s bmther‘ indicating, in
pertinent parl, that the spplicant’s entite immediate family (parenls, three brothers and the applicant)
immigraled from Kores to ITawaii in May 1972, and that they and their families have contimrously lived in
IMawnadi ginee thatl time.
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The AAO finds thal the evalvation leticr from Dr. lacks probalive value. Dr. Ictter is based on
one, first-time interview of anspecified lenglh, with the applicant’s husband and son, and the evaluation contains
no medical digmmoscs, basis or explanation for its conclusions regarding either family member's emotional siale.
Dr. -evaluation leiter does not discuss ongning visits or treatment plans. Morcover, neither the record
nur Dr! detter containg corroboruting evidence fo substantiale 1he general statemenis that the applicant’s
removal from the United States has resulted in financial hardship or 4 reduced living standard G her husband and
ant ar lhal the applicant’s son's school performance diminished after bis separation from his mother, Dr.

ponclusion that the applicant’s son now has less comtact wilh his cxtended family is alsa
unsubstantiated by any mdependent evidence or statements i (he record.  The record conduins no statemends of
hardship (rom the applicant’s husband or son. and the remaining evidence docs not cstablish that the applicant's
hushand or s would suffor extreme hardship based on the applicant™s removal Mmom the Utied States.

Accordingly, the AAG finds that the apphicanl hus not established that if her waiver application is domied, her
husband and som would suller hardship beyond that which would normally be expected upon the removal ol an
alicn Gymily member.

A revtew of the docunentation in the record, when considered in ite tofality, thus reflects that {he applicant
has failed to show thal her LLS. citizen spouse and child would suffer extrerme hardship, IHaving found the
appheant statuterily ineligible for relic] no purpose would be served in discussing whether the applicant
1merits a walvar as a tmatier of discretion. :

In proceedings for application for waiver of grounds uf jnadmissibility, the burden of proving el igihilily
remains cntircly with the applicant. See § 291 of the Act, 8 U.S.C. § 1361, Ilere, the applicant has not med
her burden.  Avcordingly, the appeal will e dizmisscd.

ORDEE: The appeai is dismissad.



