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DlSCUSSlON: The waiver applicatio~l and thc application ro rapplv for adnission alter ~ a u o v a l  we1 r: 
denied I>,  he OTCicer i n Ctwrse, Lima, Peiv and are now before the Admir~iamtivt .Appeals Omcc (AAO) on 
a p d .  Thc a p p d  wil l bc: di~misscd. 

Thc appl jcant . is a mtir.c md citizcn or Pcru who was fout~d to bc inadmissible to thc Unitcd SWS pursuiw 
to sejlon Zll(a)(B)(C)(ij of thz h i g r a h m  and Kationaljty Act (the Act), X U. S .V. 3 1 lXZ{a){G)(C)(ij, fbr 
willful ~~wrcyr~i ,nt . ing a mL:crial k c 1  whilc attcmptiny tu pmwn; dmisuiun illm Ihi; U11itcd Statcs on June 1, 
2002. Tlle applicant R-~F ~ m m e d  fionl the United States pursuxrt to section 235(b](1) and therefore she is 
i~dni iss ible  purwanl lo 3 2 12(a)(9)(A)(i) OF thc .Act, X U,-.S.C. 3 I 182(a)(9)()1)(1). ' I  'hu applicant weks a 
~ a i w r  of ii~admissibilil~ pumrcwlt tcl ycction 2 12(i) OF thr: Act, 8 U, S.C. { 1 182[i) and ~ C ; T I ~ ~ Y B ~ W I  tu reapply 
for admission in-h rhe United St:~ks uuda s d o n  2 12(a)(9)(&(iii) of thc .4a, 8 U.S .V. 11 85(){9){A]{iii) irl 

udcr ta travcl to thc 'IJnitcd Stata to rc~idc with her U.S. citizen spouse. 

Thc: OlIiccr in C11;~lgt: r;orlr;luM that tlie applimlt lwd h l a d  to establish that extreme 11ar-dsliil~ wu~119 be 
iin~osod un a aqralifying h-lativc and drnied the application aocordingly. Additinnally hc hid thc 
application fnr pmmission to reapply for ndmission into the Uuited States after deportauon or remucd m a 
11- of discraion. ,%c Q@ccr in CAariy h ~ i s i o i ?  dakd Fcbr'uurq' 28, 20133, 

Section 2 1Z(a)(6)(C) of the Act prmrides, ill pmiaent part, .d~aL: 

(i) Any alien whn, by fralrd or will full^; k r~p rc scn t i ng  a inatmid facl, s& lo p m n m  (or 
Ims sought to procurc w has  prwurcd) a visa, fithcr dwumcntatifin, or admissio~i into thc 
U t e d  States or othcr bcncfit pro~idcd undcr this Act i s  i d in i s s ib l c ,  

Section 2 12Ii) of the Act provides that; 

( 1) T h  -4mrn3~ Gm1t~a.1 ( i ~ u s ~  thc 5ccrl;lary uf  Hurn~h1d  S ~ u r i ~ y ,  [Swrchqj) may, h 
~ h c  biscrc:~i~rt of lhc Al~mncy G c ~ ~ c m l  rSwrcta91, waive t 1 1 ~  applicalic~n c~f clause (i) 
of subsaction (aj(b)(P) in t l~e  m e  of an d i m  ivho is the spouse, son or daughter ofa 
E n i t d  Sam citizer~ or an alizri lal.;.r~ll5; admitted Tor permai tnt  residence, ir it is 
established to the satisfactinn of the Attorney General [Sec.rretary] that ththb refusal of 
; s d ~ i ~ a ~ n  IAJ lhc Uiiitcd S ~ W  of such i r n ~ m i ~ n t  alicii vsould rcsull in ex t rme  

lmdsllip to t l ~ e  c f i e u  01. lawfiilly rcsiddcm spuse m yarellt of such au alieu. 

After rwiewing the arneudmenfs to tht: Act re~ardimg h d  m d  ~nisrepreseutation and a h r  noting the 
Lncreased impediments Congrass has plxed on such a&.i\ities, includmg the aarmying of the pmrnzters for 
chgibilily, k c  rc-inclusiun o f h c  p~qctua l  bar, z l h i m h g  alicn pmllu uf U S .  ci~kns;  and resident d i m s  
as applicants and elimiuatmg chldren as a wnsidesabon In deternunrngthe presence ofextreme hardship, it iu 
concluded that C o n g a s  has p k e d  a high priority on ~ d u n n g  m&or stopping f i a d  Rncl rr isrepresmbon 
1.ulatu.j LV irnrr~igr.aliun arlJ ~ l h ~ r  rn;tlLrg. 

To mapitulate, the rscord clemly reflzcts that ou June 1, 2UU2 the applicant preserited rn altered P m b G u i  
passpurt [hat conl;tincd fraudulcrrt Pcrul in~ ii~in~igrulion ~ntTy!cxit stamps in an attL7nvl: t.u g i n  admissioil 
into the L'nitcd Statcs by fraud and rvillful misr~prcucntatiom of f matMia1 f a t .  'I'hc applicant w a s  rcrnorcd 
firom the CniLed States pursuanl ILI sixlion 235cbR I )  of hi: Acl. 
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Section 2 12(i) of thc k t  provides that a w a i ~ ~ m  of h b x  to admission resulting Born scclim 2 12(a){G)[C) of 
the Act I S  dependent first upon a showing that thc bar impmcs an t.utrcinl; 1mdl;lip on a wlifj:ing family 
i ~ ~ e i n b a .  Once at reme hrdshp  is established, rt is but one favorable Ijcior to bc con$id~.cJ in ,die 

rk~~rmiiiaLiun of wh;;llicr 1.h~ knc.$.a~ should c ~ m c j ~ c  discrhon. Sec iLh#cr oj'.Vtnde: 21 I&N Der;. 296 
(MA 1 9 ~ 6 ) .  

T r i  thc p x s t . 1  w s c ,  Lhu appl~cmt uiusc du i~uns~ rak  t - x h n ~ e  11arcIshi11 to her U.  5. c ihm spouss. 

L4urrer OJ ~ ~ r u u f i r ~ . r - ~ m m I ~ ~ ~  22 TkV TIE. 560 (RTA 19W) prubidcs ;j: list d hc-tors the BIA deemed 
rclcvant in dct~rminitrg whcthcr WH alicn ha3 wtablishod oxtrims hardship pursuant to xbioi l  21Z(i) of the 
Act. l ' l i ~ s ~  f i l ~ t o i ~  includ~ t h c  ~ ~ - G S G U G C  of il k1'1~h1 pci-rimat resideut or United States dtixcrl spuusc ur 
parcrn in  this crruntrF; the quali €ying relative's family tic3 nuwidc t.hc 1 JmiTcd SWrs; lhc conditions in the 
country ar munb-ies to d i c h  the  q~alifj-ing re1.xtirre would relocate and fir: cstcnt of the quali51ng relalive's 
l i ~ g  in SUG~I  cvuntri~s; ~lic fu~anciiil in~piic~ uf d~qxsrlur~: from &is cmutry; a id  si~nificmt cnndihris oi'healtb, 
pdticularl;r: r ~ h e n  tied to all unar;ailabili@ of mitable l n e d i ~ d  &we in the country to which thc qoalifyiilg 
w l~ t i r c  ~cruld  rclocatc. 

On appeal, lhc: applicanl avscrl lhal C'ilizw and Irnmigraliun Scmiccs, (CIS) failed t o  correaly assess estrerne 
hwdshiy to her syorrse (Mr., m d  tha  wnslilx officer abusd h discretion since the marriage 
botw<cm thc applicant md h~ cpiusc i s  in good faith. Tn s u ~ p d .  uf bis assertion, the applicant submitted arl 
afidarit rrortt her spouse and a lettern rrorn 11;s duc.torn. Tri tlic amdavi~ Mr. -. ki~atcs ha1 his health I r i i  
bzen ,-rffackd, that he feels i 7qT  bgd = m d  tll3.t it nill be iil~possible ftu him to live and work in P m .  Tn thc 
b tm's  Icttw it is stat~d chal 1 - l r .  hikilt11 hhs lsc~tniorakd ill the p a t  year to y e u  a d  a half due t o  
mustaut stress, lie is riot able to properly slaq,, ear, work, s l r d  sucialixc aod hi: has I d  si;u~rd episodes of 
chest pain and uncfimt.rnllfihlc hli,od yrcssurc. 'I'hc bclc!or wnninlmds that Mr. - - be granted the 
privilege of being united with his wife ill wder to a170id hrther dderimrion 01 his rnmtal and physical 
lualtli. The letter: liowever; does not mdicate whether any uf lhwc ccniditiwrs m r c  p r c - m i ~ g  ofhow it was 

dtxertnind that thc problems w r c  rchtcd tubis n f i ' s '  abscncc. 

Thcrc arc no laws that 1.quirc M-.: to l ;r~ve the UniM States and liur; abroad. TII Si!vc?-rncm v, Bogcr~, 
437 F. Zd 102 (1st Cir. 197R), tho court statcd bar, "cvtm assuming hat  the F&izl Cioveulment had no right 
cithcr in prevelrt a iwrriagz or destroy it: wa believe that here ir: has donc nothing murc b a t  to say that the 
r c s ~ d b . ~ ~  uf onC: o f  the 111arriagc p;trRl~rs may not bc in the United States." The r~pruoling uf fmi ly  ruld 
scyratiun hill fri~ilds dots not necmsardy mount to emerne hardship but n t k r  r~yrcsmt the ' m ~ e  of 
inmveiuence and hardship experienced by tha hmilies of mask d ims  bciny dcyorted. See Shmskr~gv v. 
flTTS, 39 F. 3d 1049 (9L11 Cir. 1994). 

U.S . court decisions hive repe~tedly hdd that the cnmrnon res~~lts of dcpot-kliun ur m l ~ i s i o n  are insuf€icient 
to prove extrcmc hrdshiy. Ste Ha.ss~zh IJ. lATTS, 927 F.Id 46.5 (911 Ck. 1991). For emmplc; ~Wurrcr qfPiIch, 
21 I W  Dm. 627 (BTA 1Q96): I~cld that c . m t i o d  hardship ~ ~ u s c d  by swsring randy and ~onlmumly lies is  

a cvrrlrnurr rcsuil uf diqurhuuil and docs not constitute extreme Iisrdship. Tn additkm, Perez v. lNS. 96 F.3d 
390 (9th Cir. 1896); k l d  th2t tbc common mults  of dcyurhlion are i i ~ w ~ c i e n t  to prove ex-hme hardship 
and defined ' kxtxrno hardship': as hadship that WZE unusual or byend that r%yhch ~ v o ~ ~ l d  riormlly tw 
e x p ~ t e d  upoil depurlnlim, I~u:-~Yc~~z v. lNS, ,~uj??q k l d  hrtller that the uprootirlg or Iatailg. uncl sq~iira~itm 
horn h a d s  does nw oecessmily amnunt to extreme hardship tmt ratlicr rcywsw[s lhc tb l~e d-inconr;en~ence 



and hudship expcric~iccd lry thc ,Imiliw a f  mast alicns bcing dc~orted. 'Ihe U.S. Suprem Cmrt 
addi t iondyh~ld inlRSv, Jon# Ha WL~R~:, 430 U S .  139 (1991): that the ttlm shuwiii~ of C O O U O ~ ~ G  dctrinlwt 
~o qualifi:ing family tnernbers is insumcicrn to warrant a finding of cxkn lc  hardship. 

.A r~vicxv of thc ducumcni#lian t i1 Chc: r ~ c u ~ d ,  whvn cons idmd in its totali@ reflects that the applicant has 
hiled to sl~ow that his U.S. cihzen qmusa would suffer cxrerne hardship i f  shc w a c  no1 p ~ m i t t e d  to enter 
Ilnitcd Statcs. Having found thc applicantll statuhrily inc[igibk for r e l i a  110 purpose n;ould bc ssmcd in 
discussing cvhcthcr tho applicant mcrits a waivor a3 a mnttcr o f  d~scwilun, 

.4s n~entioned prnio~isly the applrcwrt was removed from rhe UUnrted Statcs p~~rsuant. 10 ssuclio~i 235{b)(l) of 
thr: Act wd thrcfmc shc is inadmi~siblc pursuult to 5 212(a)[s)(.A)(i) ofthe ;kt. 

Section 2 [ 2(a)(9). A1 lens pre.crioct.ly rernnvcd .- 

(i) -4rriviug d i m . -  Any alien r ~ h  lm bsen o r d a d  ~:.rnox~cd u n h  sixlion 
235(b)(I) or at the end a f  prowdmgs ~ ~ n h  s ~ c l i u n  241) initiiitcd upoil t l ~  dim's  
uri~al in k c  Unitrrl S h k s  m1d I V ~ U  again s c ~ h  adrnisrinil w i t h  5 y m s  Of the 
date of such re~novd (or within 20 ymr;; in thc w c  of a asccund or subst3qucnt 
rcinoval ur a1 any t i m ~  in lhc: caw of ;m ;tlicns conrrictzd of an aggravated k l o n ~ )  

' is i~?dmissible. 

(iu) Lxcsptron. - Cla~lscs {i) and (ii] shall not apply tu an ;rli~n ~cr ; I~i lq  ;tdllussion 
within a ~ I L ~ - ~ u L I  prior h h dak uf thc dims '  r een lb<ubon  at a place ou-tsidc 
~ h c  Lnitcd SUtcs w attcmpt. Lr, bc a$iiillud fruin fmew continuous territory; the 
.4ttorng h c r a l h  conseated 10 tha alien's reapplying I'or admiwiun. 

.Waflr?r!r of'M~rfin;tccz-Iijrr~~s, 10 1LV Dec. 776 (r~g,. Coil~nl. 1964) held that an applicMiol9 fm p ~ m i s s i o n  to 
reapply for admission is denied, in the extroisc rsF discrcrion; to ;vl alicii who i s  mmdatorily i~lr-rdu~issible to 
the United S~iitcs und~r  a~iutlit.. scctioii of t l ~  Act, and no purpose r~oulri be serud in g g r & ~ ~ ~  thc 
apYlicat iou. 

Siace t k  applicant's appeal lbr a w a i ~ e r  of i~udn~issibility u n d ~ r  scCti.011 212(a)(G)(C) of the A& has bwn 
dismissed nno p~t~-pc~se rvould be served in adjudicmng h i  application Tor pmiissim To ~ ~ r l ~ l y  for admission 
into thc Viiitcd SLatcs undur sccliuii 2 12(a)(9)(A)(iiij of the .4d. 

In proceedings For applicarion for waivcr vf grounds of h n i s s i b i l i t y  undern sections 2 12(i) and 
Z12(a)(Y)(A)(iiij of t l ~ e  Act, the burden ofppro~ng eligibility remains m t k l y  with thc applicant. Section 291 
nf Lhu AGL, X U.S ,C,  9 1 3 A l .  Here, the applicant has not met that bnrden. Accorh~ingly, thc ulmaal will bc 
dkillisscd. 

OWEB: The appeal is &sruissed. 


