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DISCUSSION: The waiver application and the application o reapply for admission alter removal were
denizd by the Officer in Charpe, Lima, Peru and are now hefore the Administrative Appeals OFfee (AAD) on
appeal. The appeal will be disrmssed. '

The applicant 42 a native and ¢ftizcn of Poru who was foand to be inadmigsiblc to the United States pursuant
to section 212(a) 6} CHi)y of the Immigration and Nationality Act (the Act), ¥ US.C_ & 11E82{aK6C )i, for
willful masrepresenting a malenal facl while altempimg to procun: admission mio the United States on Junc 1,
2002, The applicant was removed from the United States pursuant to section 235{hi( 1y and therefore she ig
inadmissible pursuant w § 2INNOHAN) of the Act, 8 USC§ 1IBZMWAN). 'I'he applicant seeks a
walver of madmissibibily pursuant to section 21201) of the Act, 8 ULS.CL § 1182{1) and permssion to reapply
for admiszion into the United States under section 2 12 (a9 A)(iii) of the Act, 8 US.C F1R2(a){9)WAXiii) in
arder o travel to the United States to regide with her US| citizen apouse.

The QMicer 10 Charre voncluded that the applicant had [iled to esstablish that extreme hardship would be
imposed on a gualifving relative and denied the application accordingly.  Additionally he denicd the
applivation for pormission to reapply for admission into the United States after deportation or removal as a
mattcr of discretion.  See Officer in Charge Decivion daled Febriary 28, 2003,

Section 2 lE(a}{ﬁ}[«C} of the Act provides, in pertinent part, thal:

(i) Any alien who, by fravd or willfully misrepresentiog a matenial fact, sccks 1o procure {or
has sought to procurc or has procurcd} & wisa, other documentation, or admigsion into the
United States or other benefit provided under this Act is inadmissiblc,

Section 212(1) of the Act provides that:

(L The Attomey General (now the Sceretary of Homeland Sceurly, [Scerclary|) may, in
the diserition of the Attorney General [Sceretary], warve the apphcaton of clausc (1)
of subsection (a){6)(C) in the case of an alien who is the spouse, son or danghter of'a
Tnited States citizen or of an alien lawflly admitted for permanent residence, 10t is
astablished to the satisfaction of the Attormey General [Secretary] that the refusal of
admuzsion 1o the Umiled States of guech immgrant ahen would result wm extreme
hardship to the citizen or lawfully restdent spouse or parent of such an alien.

After reviewing the amendments to the Act regardng fraud and misrepresemtation and after noting the
increased impediments Congrass has placed on such activities, inclading the nacrowing of the parameters for
cligibility, Lhe re-inclusion of the perpctual bar, clirminating alicn parents of U8 cilizens and resident aliens
as applicants and eliminating children as a consideration in deternuning the presence ol extrame hardship, it 12
concluded that Congress has placed a bigh prionty oo reducing and‘or stopping fraud and misrepresentation
related Loommnipeealion and olher mitlers,

To recapitvlate, the record clearly reflects that on June 1, 2002 the applicant presented an altered Peruvian
pazsport that comamed fraudulent Porovian tmmigration eniry/exat slamps i an attennpl to gain admission
i the Lmdeed States by fraed and willful migrepresentation of a maicrial fact, The applicant was romovied
trom the Lniled States pursuanl 1o seetion 235(60 1) of the Acl,
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Scction 212(5) of the Act provides that a waiver of the bar to admission resulting from sectiom 21 2{aWe1(C) of
the Agt is dependent irst upon a showing that the bar imposcs an extreme hardship on a qualifying family
member. Once sxreme hardship is established, it is but one favorable lactor to be considered m the
deternnation of whether the Scerctary should exercise discrction.  See Mofter of Mendez 21 T&N Deg. 296
{BLA 1996

In the prosent casc, the applicant vwst demoenstirali extreme hardshap to her U.S. citizen spouss.

Maiter of Cervantes-Croszalez, 22 TEN Tiee. 560 (BIA 1999) provides a list of factors the BIA desmed
relevant in determining whether an align has catablished extremy hardship persuant to section 212(0) of the
Act. Thesc factors includs the prescace of a lawful pormanent resident or United States citizen spouse or
parert in this country; the qualifving relative’™s family ties outside the Thited Staics; the conditions in the
country or conntries to which the qualifying relative would relocate and the extent of the qualifymg relalive’s
s 1 such countnes; the furancial mpacl of deparlure from this country; and significant conditions of health,
particularly when tied to an unavailability of snitable medical care in the country to which the gualifving
relative would reloeate,

Om appeal, the applicant asscrl thal Cilizen and Immigration Scrvices, (CI8) failed to correctly assess extrema
hardship to her spouse (Mr.  and the comsular officer abused hiz discretion ginec the mamiage
betwaeen the gpplicant and her spouse 110 goed faith, Tn suppont. of this assertion, the applicant submitted an
allidayit o her spowse and a letter MMom Tus doctor, T the aMidayvil Mr _kslates Lhal his health has
been affected, that he feels very had =nd that it wiil be impossible for him to live and work in Peru. Tn the
doctor's lettor 1t 18 stated thai HJ‘F health has detemoraled m the past year to year and a half due to
constant stress, he is not able o propecdy sleep, gat, work, and soclalies and b has had scveral episodes of -
chest pain and uncontrallable blood pressure, The doctor recommiends that M| e, bz pranted the
prvilege of being united with his wife in crder to aveid further deteriorarion of hiz mental and physical
health. The leiter, however, does not ndicate whether any of these conditions were pre-existing of how it was
determined that the problems were related oo his wife's” abscoce.

There ars no laws that requirc Mr to feave the Unitad States and live abroad. To Sifverman v. Kagery,
437 F, 2d 102 {lst Cir. 19700, the court stated thar, “cven assuminyg that the Federal Government had no right
cilber to prevent a mariage of destroy it we believe that here it has done nothmys more that to say that the
residence of one of the mamiage partuers may not be in the United States.” The aprooting of family and
scparation from friends does not necessarily amount to extreme hardship but rather reprosent the tvpe of
meonvenience and hardship experienced by the Families of most ahong bomg deported.  See Shoosfitary v
INS, 3B F. 3d 1049 (90 Cir, |944),

LS. court decisions have repeatedly held that the comemaon reselts of departation or exclusion are insnfficient
to prove extreme hardship. See Hasean v INS, 927 F2d 463 (Wth Cir, 1991). For example, Mutier of Pilch,
2 I&N Dee. 627 (BLA 19%8), held that emotional hardship caused by severing family and commumiy lics is
a common resufl of deporlation and does not constitute extreme hardship, Tn addition, Perez v INS, 96 F.3d
320 (9th Cir. 1998); held that the common regults of deporlabon are insotficient to prove extreme hardship
and defined “cxtrome hardship™ gs hardshp that was unusual or beyend that which would noermally be
expected upon deportation, Hassem v INS, sepra, beld further that the uprooting of fumily and separalion
from triends does not nacessarily ameunt to extreme hardship but rather represents (he type of inconvenience
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and hardship expericneed by the Tamilics of mast alicns bemg deported. Fhe US. Supreme Count
additionally held in JAS v, Jerg Ha Wz, 430 US 139 (1981), that the mers showipe of coonomic detriment
o qualifying family members ig insulTicient o warsant a finding of cxtreme hardship.

A roview of the documentation m the reeord, when considercd in its totality reflects that the applicant has
failed to show that his U.S. citizen sponse would suffer extreme hardship if she wore nol permitted to enter
Tmited States.  Having found the apphesnt statuton |y meligible for relisf, no pupese would be served
discussing whethor the applicant merits a warvor as a matter of disereon,

A5 mentioned previously the applicant was removed from the United Stateg pursuant to section 235403013 of
the Act and thorcfors she g wnadmissible pursuat to § 212009 A1) of the Act.

mection 2 [2{a)9). Aliens previoesly removed.-
{A) Contain alicns previously romoved -

©{) Arriving aliens - Any alien who has bean ordored removed under section
235(( 1) or at the end of procecdmgs onder section 240 inibated upen the alien's
arrival in the United States and who agmin sccks admission within 5 vears of the
date of such remeval (or within 20 years 1n the eaze of a seeond or subsequent
removal or al any tme m the case of an aliens convicted of an ageravated felony)

" is inadmissible.

{ili} Cxeoption. — Clauscs {i) and (i) shall not apply to an alien scoking adnussion
wilhin a peniod if, prior to the date of Lhe aliens’ reembarkation at a place cutside
the Lnited States or atempt @ be admilicd from foreygm continuous territory, the
Attorney Genzral has consented to the alien’s reapplying Ior admission,

Motter af Mavtinez-Tovres, 10 I&N Dec. 776 (12p. Comm. [964) held that an application for permission to
reapply for admiszion is denied, in the exercize of diserction, 1o an ahien who 15 mandatonly madmissible to
the United States under anather scction of the Act, and no purpose would be served in granting the
application.

Since the applicant’s appeal for a waiver of inadmissibilicy under sechion 212{a)6)C) of the Act has been
dismissed no purpose would be served in adjndicating his application for pernisgion o reapply for admission
inttoy the United Siates under sechon 2 12a) @ AN 11) of the Act.

In proceedings [or application for waiver of grounds of imadmissibility under sections 2 12(1) and
212(a WS ANz of the Act, the burden of proving eligibility remains aatircly with the apphcant. Section 291
of the Acy, & LLS.C § 1361, Here, the applicant has not met that burden. Accordingly, the appeal will be
dismisscd.

ORDLER: The appeal iz dismizsed.



