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'US+ Citizmhip 
and Immigration 
Services 

FILE: iHBca: i:HII:Xl'il7, JLLMOTS : 11 2004 
LU RE: Applicant: ! . . 

APPLTC ATON: Applicaliullr for Wd,vct u f  Gruumds of T ~ d i i s s i b ~  d e r  s e d a n  2l2(h) 01 thc 
L ~ m i g d o n  aid Natiumlky Act, 8 U. S.C'. 3 1 1 82(11). 

'l'his is the decision of the Administrati\;e App& Ofice in yollr caw. A11 chuiiicnlb: have baen returned tct 
tlic O ~ ~ C C  that ongillally dccidd y u r  casc, Any furth~r i q u i ~  must bc i d e  to that crJ4icz. 



3 n<TW IITSCISSSTOY: 'She waiver applicatirm was denied by the Lllstrict DIi-ector, Chica~o: minois arid I? 
bcfom the .4dminiswative ~ p p e a l s  Office (iWO) on appeal. The appeal will bt disn*iswd. 

The nppi icant i s  a n a t i w  and citizen of Mexiccl xrho 113s round 10 hc in ;uliiiissible to the Unikd State5 p~u-s~~mt 
In) srrl.i~)n 2 I2G1HZ )[,4)[ifl) of the Tmrrugr;lrioil and Xatioi~~lity Act {the Act). 8 U.S.C. 4 11 8?(2)(2)(AKi)( I), k r  
hving been convicted of a  mime mvolving nmml t m p i l h .  'I'hc: applicmt is t l ~  beneficiary of m approved 
petition for alien ~~lzttive fiIed by hs W.S,  citizen s p u e ,  Thc. applicant swb a wai\w of h ~ d ~ i b i l i t y  
p w u m ~ t  to section 212&) oftlle Act, Y U.S.C. llgZ(hj, so k i t  he m y  remain in thc T.Jnild States a14 reside 
wi~h  bi3 s p t ~ ~ ~ .  

'Ihc UiuIricl L k x h ~  cuncludcd ha1 il1c applicant h d  filed to establisl~ that extreme harahip wo~lld lx i m p &  
upon hs quallfyjng fmily member. The applicatim xvns d m ~ d  wxrrrdimgly. See Dist~icf  DDlreefor '3 Dc.ci,sit~n 
&led Oclohcr 28, 2002. 

Section 2 I Z(a)(2) of the Act states in pertinent pafi, 1.ha1: 

(A~(ij [Aby a l i ~ n  ccmv~zlrd ur, irr who ndrnib having conlmitteil, or who admits commil~iiig 
acts xxrluch constitute the essential elements of- 

a mimt ihvdvjng mtml luq~iL& (other t h l  a purely pliticd offmsej or MI 

nttempt m wnspirnq ta cormlit such a mime . . . is  ina&niysibJc. 

Section 2 12th) of de Act provides, in p w h e n t  y ~ t ?  tl~al: 

Ihj The Attorney General [nnw the Sectelmy nf Hmclmd Swurity, "Secretary'l may7 in his 
discl~ticm, wiw lhe rq,plicaliun subpwnpyiphs (A)ii)(I] . . . of s u b s d n n  (ij(2) . . . i 1'- 

. . . . 

(I) {B) in the case of xn inlmigant whn i~ Lhc spr,uw, p m t ,  son, or daughter of 
a citi7m of the United States or an alien lawfully admiUal fur prnm~ent 
residmcc ir i L  i v  c~kbis11ed tu the sd&ion of the A L ~ m c y  General 
[~emtarv]  h a l  lk ;llim's kvid uf  admission -11d result in cx;trmoc hrndsl~ip 
to tbe United States citizen or lawrully rcl.;irLnt pusc ,  parcnt, son, or daughter 
U ~ S U I I  a l j m . ,  . . 

Thc i z c d  ~ f l c c t s  that QU Februuy 11: 2000 the applicun~ was cuilviclutl by the Cam11 rircuit ~ 1 0 ~ 1  Iir the 
State of 11-ldinru 1-J irllimihliun an3 bar~ry. Thc applicant nxs serrtenccd to ont-yur  imprisctnient for the 
c h ; l ~ v  olinhnidation and six rnontlis iny-trisonmml lor the charge of battery. The applicanl. i s  iii;~dmissible 
10 the IJnited ScaLcs duc: Lo hs convichon of a crime inlnlvinp nimal I.urpitude f i a t t q ) .  

Section 212(h) or lhc Act yrolridcs ha t  rt waiver of  the ~MT tv adn~ission 1.es~1lting rwrn ~txhml 
21 2(ii)(Z)T,4){i~I) uf the Act is dependent fimt upon a hshuwing that the bar imposes am e;rltinmc hxrdsllip on a 
1 1 r n m r  Once cxl~riuc hardship IS established: it i e  huL t>ne favorable factor to bc 
considered in lhc dck-nninatim of whether the Secretary shrl~~ld c~cmisz discretion. Sw ; W , f r ~  (6 Me11dt7z. 
21 I&N [kc. 296 {EM 1996). 

In thc pr~smt case, the applicanl musl kmonstrate mtreme h d s h i p  io his U.S .  citizen spouse. 



1Wattw u , # ' ~ ~ e w n t ~ - - G u m ! ~ ~ ,  22 T&V DN. 560 (RIA 1999) pravidcs a liu d hctarq thc El-4 dccmcd 
i-clcwrt in d ~ ~ r m i i i w  whdhcr  iiii alien has etablkhed e.<treme bardship pursuant to seaion 212(i) of the 
Act. These factors include the prescnct: of a h f u l  p m m t  xcsidcnt ar Unitcd Sratcs citizen spousc or 
patent in this c o u ~ ~ t i y  thz qualifying r e l ~ v e ' s  f-mil); ties ou-de the Ulllted Slates; the condihons in the 
country or cotmtriw to r+-hichthc qualifyiiy: rchtivs ~rould rclocat~ md tJic ~x=d~md  ofthi; quakifyiiq rclrnis~i;'~ 
tics in such c ~ u n t r i e ~ ;   he fituncial inl]>act of departwe fro111 this mz~n-q; and sigiufiwt con&tiolls of health, 
p rhcu la r l~  ~ r ~ h e i ~  tied t o  an una-railabilily of suitablc mcdiml arc in thc cuuntry lu which Lh;: qualifJ.ing 
rcliilivc wvuld rclvcalc, 

On a p p d ,  t l ~  applicant submi~ ld  financial r~ceipts in order to show thac his U.S. citizen spwsc: wuuld 
surer 2xtwrne hardship if lus rvaiver appli~wlt was 110t approv~d. Additiodly the rewid r e f l e a  tlmt the 
applicmt's spouse had pre~rinusly s u h d ~ c d  a l c t~w  slatins Ilul I ~ L  d ~ p u r ~ a ~ i u n  of h c  applicant nrould cause 
economic hardship to her. No  otha eridei~ce of Imdship was presmkd in tlis case. 

l l i ~  stalcm~rrC uf  fiiiim~~ul hardship cn thc app l i c~u t ' ~  spouse is cantrdictsd by  thr: fact that, p u r ~ u n l  t.o 
section 213A of thc Act, 8 U.S,CI, # 1183q aid thc ~ g u l a ~ i u ~ ~ s  at R C,F,R,  9 21 3a, thc puxon vl'lo files an 
applicatioti rnr an imrnigrattnn visa or for adjustmein of status on or aftafter December 19, I997 mUR execute a 
Fcnni T-86.4 (Affidavil uf Suppurt] which is legally znforccahlc ~>II bchalf o f  a b~nnsficiary (lhc app~iw1-r~) rv11llo 
is an Immedl~te relative or a h U l y  .spowor~d iu~israut w:hcn an applicant applies for an Immrgdurt visa. 
'L'llc sraruk and k rcguiarions do not providc far an nlicri bcncficLuy to cxccuti: an afhdavil uf sslippor~ m 
behalf d a  U.S. citizen or resident d i m  pehtmner. '1-herehe, a c lam that an alien bcneliciary is nccdcd Tor 
t l 1 ~  puiposc of aupportiiq J. citizcn or rcsidcn~ alien p c t i t i o ~ ~ ~ ~  c m  ody bc cmsidcrcd a a M s h i p  iu r x e  
iilstanccs . 

W, S ,  court ducbio~~s ba.s;c: r~pcatcdly hcld that thc corninon results ~f deportation w exclusion arc insufficient 
to prwa extutr~lne h r d ~ h i p .  Ape H#.r.!u~ v. 927 F.2d 465, 468 (gf' Cir. I89 1). For cxa~nplc: ,Udrer 0.f 
~ i j c h ,  2 1 1&N Uw. h27 (HlA IIIVb): hcld that cmotirmal hardship camcd by severing finlily and c o m m u u i ~  
ties is a common r a u  lt of deportation a d  does not cnnstitute exh-cme hardship. Tu addition l'ercz v. IAY, gr5 
F.3d ,380 {8i"i1.. 1 9461, lzld ~11;tl ~11s G U I H ~ I I O ~ L  m~ul ls  uT J u p u r ~ i u n  an: insu&cicnl 10 prow &=me 

' 

h;i~dship ;rnd dcfiiicd "cxlrcinc h;irdship" as hardship 1.l1al. was un~isual or beyoid that which .rvo~~ld normally 
bs expected upari deporta~ian. Hass~ri.s v. LRIS, suprfl, lield I~~rthcr that thc i lp~ot ing uf fiiiTuly and separation 
h i l r  f r i e d  does 11~1-t necessxily u-11ount to e m i l u :  11ard41i]> hut irat1~c~- rcpresrrxu r11e lypu uf incunvcilicilcc 
aiid hardship cxpcricliccd by tlic familiw of mwl. aliens bcjng deported. The U.S. Suprmc Court 
additionally held in 1:W Jon# ila W ' m r ~ ,  454) 1I.S. 139 ( 198 1 ), thac tlic nlcrc: showing of economic detrinleut 
to q-ualikiug family illelnbzrs is irisufficiat to warr<urt a liudirig or eatrernr: trar&hig. 

A ~ v i c x r .  o f  thc dwumcuhlion i n  hi: rixurd, MOILTI considered ill its tchhy rdects  that the applicant hss 
hilcd to show h i t  his U.S. citizen spousa weald sfler es~reme hadship if h ~ :  wcrz r c ~ i i o r ~ ~ d  frein th Uuited 
States. Having found rhc appl icant statmorily i ricl igrble Cor rnclid, no gsl~rposc isrur~ld be served in discussing 
whcthcr thc applicanl. iiicrils a waivcr as amatter of discrhon 

lu yro~ediugs  ior applicaiiou Ibx waiva. u r  grc~~~nds c.~r irudr~~issit>ilily aridcr. 5 i . x h . m  21Z(h) uf tllc i\cl, thc 
burden of pmving eljgihilit) rcmains cncircly with thz ap~licartt. Scclion 291 ofthe Act, X U.S.C. 1361. 
Here, tlie applicant has mot met that buiden. Accordingly, the appeal will bc dismissed. 

ORDER: The appc;tl is dismisssd. 


