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DISCUSSTON: The waiver application was denicd by the Acting Officer in Charge, Johannesbarg, South
Africa and is now before the Adrministralive Appeals Office (AAO) on appeal. The appeal will he distmissed,

The record reflects that the applicani is a native and eitizen of India. He was found to be inadmissible to the
Unitcd States pursuant 1o section 212(a)(0CXi} of the Trmmigration and Natdonality Act (the Act), § 1U.8.C.
§ 1182{ap o) C)i1), for having procured a nomimmigrant visa by kmowingly andd wallfully misreprezenting a
material fact on Aupust 13, 19900 in Sydney, Anstralia. On March 9, 2001, the apphicant marmed a 7.8,
eiltaen in South Africa and he is the beneficiary of an approved Petition for Alicn Relative. The applicant
seeks a waiver of inadmissibility pursuant to section 212(i) of ihe Act, B ULS.C. § 118211 in order to travel to
the Livited States and reside with hiz 175, qitizen spouse.

The Acting Gfficer in Charge concluded thar the applicant had failed to cslablish extreme hardship would be
imposed on a quahlying relative. The application was denied accordingly. See Acting Officer in Charge
Deecision dated Febroary 27, 2002,

Section 212{a){6X{]) of the Act provides, in pettineny parl, that:

(1) Any alten wheo, by fraud or willfully misrepresenling 3 material fact, seeks to procurc (or
has soupht to procure or has pracered) a visa, other documentation, or sdmission inte the
United States or other benefit provided vnder thiz Acl is imadmissible.

Seenon 21203} of the Aot peovides 1hat:

{1} The Attorney General {now the Secretary of TTemeland Sccurity, [Secretary])
may, in the diserction of the Attorney General | Scetetary], waive the application
of ¢lause (7) of subsection (a)(6)(C) m Lhe case of an alien who 14 the spouse, son
or daughter of a2 United States citizen or of an alicn lawfully admitted for
permanent residence, if it is established o the satistaction of (he Attomey
General [Secretary] that the refusal of admission to the Lnited States of such
immigrant ahen would result in extreme hardship to the ciliawn or lawfully
rcsident spouse or parent of such an alien.

After resicwing the amendments io the Act regarding fraud and misrepresentation end after noting ihe
mereased impediments Congress has placed on such activities, including the nurrowiny of the paramcters for
eligibility, the re-inclusion of the perpetuz] bar, eliminating alien parents of U.S. citizens and tesident aliens
a% applicants and eliminating children as a consideration in determining the prescnee of extreme hardship, itis
concluded that Comgress has placed a ngh priority on reducing and/ur stopping fraud and misrepresentation
related 1o imnugration and other matlers.

Torecapilulate, the record clearly reflects and the applicant misrepresented facts wn his original application for
a nom-irmimigrant visa in Sydney, Australiz.

Section 212(1) of the Act provides that a waiver of the bar to admission resulting from section 21 A6 of
the Aet is dependent first upon a showing that the bar imposes an eatreme hurdship on a quali Fyimye family
member.  Onee extreme hurdship is established, it is but one favorable factor to be conswired in the
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determination of whether the Secretary should exercise disorvtion. See Matter of Meadsz, 21 T&N Dec, 296
(BLA 1996).

In the present case, the applicant must demonstrate extreme hardship 1o his U.S, citizen spouse.

Matter of Cervantes-Gonzalez, 22 1&N Dee, 560 (BRIA 1999) provides a hst ol factors the Board of
Imtmigration Appeals (BLA) deemed relevant in determining whether an alien has eateblished cxtrome
hardship pursuant to section 2120} of the Act. “Thesc factors include the presence ol a lawlul permanent
resident or United Stafcs citizen spouse or parent in this eountry: the qualifying relative’s family tieg oulgide
Lthe United States; the conditionz in the country ot countries to which the qualilying relative would relocate
and the extent of the quatifying relative’s ties in such counities; the financial impact of departure fom (his
counlry; and significant eonditions of health, particularly when tied 1o an unavailahility of snitable medical
care 11 the couniry to which the qualitying relative would relocate,

On appeal, the applicant’y spousc (Ms. i states that she relocated 1o South Africa in 1999 in order 1o
reside with the applicant, Msl further states thal she misses her tamily in the Umted States, she is
terrified of flying and it costs a lot ol money Lo travel to the United States. She slates that she does not have a
working permit in Soulh Affjea, she cannot walk or jog during the daylime wilhout fear of being mugoed, she
feets very isolated due to the fact that they do not have a car and on weekdays she slays in her apartment.
Hurihermore Ms, |states that her children will suffer hardship if the applicant’s waiver application is not
approved because she {Ms‘ } will not be able 1o be with her dauglitcr who is having her {irst child. Ms.

Lm__ slaics fhat lier son has stopped bis studics and feels that i she is with him he will continne with his
studies. Mds. Mirrther states that she and the applicant want to settle in the United Stales in order to rise
a Tantily and to o be with family nwmbers on important occasions and functions. - Ms affidavie sfule
general hardshipr thal would be inposed on her if her spouse wore not allowed to enter the Tiniied States, No
decumentation was submitted to show any level of [nancial hardship to the applicani’s spouse. Nor has the
apphicand established any hardship to Ms.  if she were to return to the Tniled States.

There are no laws (hat require Ms.. ito live abroad, T Sifvermas v. Rogers, 437 ¥, 2d 102 (lat Cir.
1970), the court stated that, “even assuming that the Federal Government hed ne right either o prevent a
marriage or destroy it, we believe thal here 11 has donc nothing more that W say (hat the residence of one of
Lhe marmege parmers may not b in the United States™ The uprooting of family and separation from fHznds
does not necessurily amount to extrene hardship but rather represent the lype of inconvenience and hardship
experienced by the familics of mest aliens being deporied. See Shooshtary v. NS, 39 F. 3d 1049 (%Hh Cir,
1394,

As mentioned, scetion 212(i} of the Act provides that a waiver of the bar 1o admission resulting from sectiom
212(a)G)CYI) of the Act is dependent first upon a showing thar the bar inposes an extreme hardship to the
qualifying family member, citizen or lawfully residenl spouse or parest of such alien, Congress speci ical ly
did not mention cxtreme hardship to a 113, citizen or resident child. M4 | assertions reparding any
hardship the applicant’s stepohildren would suffor will thns not be considered.

UL5. cowrt decisions have repeatedly held thal the commien results of deportation o excluzion are msufficient
to prove cxtrome hardship. See Havsan v, [V, 927 T.2d 465 (9th Cir, 1991). For exumply, Mairer of Pilch,
21 I&N Dec, 627 (BIA 1996). held that emotional hardship caused by severing fanily und COMTIIITY thes is
a common result of deporlation and does not constilule extreme hardship. In addition, Perez v. NS, 96 F.3d
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380 (Bth Cer. 1996), held that the common reselts of deportation are msufficient to prove extreme hardship
and dofined “extreme hardship” as hardship that was wousual or beyond that which would nommally be
expected upon deporiation.  Flassae v NS, sypea, held further that the vprooting of family and separation
from friends does not necessarily amount to extreme hardship but rather represcats the type of inconvenience
and hardship cxpericmced by the familics of most alicns being deported  The U8, Supreme Courl
additicnally held in INY v Jong Ao Wing, 450 U8, 139 ([98 1), that the mere showing of economic detriment
tor qualifying family members 13 msufficient o warrant a finding of extreme hardship.

A review of the documentation in the reeord, when considered in its totality reflects that the applicant. has
failcd to show that Jus U.S, citizen spouse would sutfer extreme hardship if e wire not allowed to travel to
Lnited States. Havng found the applicant statwberily incligible for reliel, no purpase would be sorved in
discussing whether the applicant merits a waiver as a matter of discretion.

In proceedinga for application {or waiver of grounds of madmissibility under section 21241) of the Act, the
burden of proving clibility rmains entirely with the applicant, Section 291 of the Act, 8 U500 § 131
Here, the applicant has not met that burden,  Accordimgly, the appeal will be dismisscd.

ORDER: The appeal 15 disimisscd.



