L8, Departmeat of Bounclond Beeurity
He FUE e bdge ' A Mags, Rin, AB032, 435 [ Bl MW,
S aingte bey Waslinglom, TIC 20835

i I"‘ e AT e
Mm

PUBLIC Copy

U.5, Citizenship
and Immigration
Services

NAR 26 759

FILE: i Office; NEW DELHT, INDTA Date:

Iv RE:

APPLICATION: Application for Waiver of Gronnds ul'lnadmiﬁ?ﬁhiiit}-' under Section 2 |2(1) of the
T ealion and Nabiomahly Act, 8 US.C. § 115821}

ON BEHALF OF APPLICANT:

TNSTRUCTIONS:

Tnis is the decision of the Administrative Appeala Office in your case. All documants have been returned to
the office that onghally deaded vour case. Aoy further nquiry mnst be made to that office,

&t.% '
Robere POWiomeann, Dircolor
Administrative Appeals Office



Page 2

DISCTISSTON: The waiver application was denicd by the Officer in Cl:tmgé, MNew Delhi. India, and iz now
hefore the Administrative Appeals Office (AAD) on appeal. The appeal will be dismisaed.

The applicant i a narive and cidzen of India who was finmed 1 be inadmissible to the United States under
section 212 (a)EHCHE) of the Imnugration and Nationality Act (the Act), 8 US.C. & L132GH6) O, fur
having attewpted to prosure admigsion nle the United States by fraud or wilitul misrepresentation.  The
applicant married a naturalized citizen of the United States on June 27, 2001, The applicant is the bencficiany
of an approved Petition for Alicn Relative and sccks the above wanver of inadmissibility in order to reside in
the United States with his wile.

‘The officer in charpe (OLC) concluded that the applicant had failed to cstablish thal extreme hardship wonld
b imposcd on a qualifying relative and denied the Application far Waiver of Grounds of Excludability {Form
-6 ) aecardingly, Although the tssue was not legally reached by the OIC s decision, the OTC further foumnd
that the appheant ded nol meril 8 waiver as a matter of diseretion.  See Decision of the Officer in Charge,
dated June 4, 2003

On appenl, comnsel contznds that the Department of Homecland Scearity |Citizenship and [mamigration
Serviees] crred moreguinng the applicant to make a showing of extreme hardship and that the applicant has
madc a showing, of extreme hardship. See Letter lrom! dated September 26, 2002,

In guppart of these asserlions, counsel submits a declaration of the applicant’™s spouse, dated Sceptember 27,
2002; a copy ol a letter [rom a physician tecaling the applicant’s spouse. dated September 12, 2002; a copy of
a letter frovm the Dean of Sipdeny Services of Fresno City Collepe, dated Aegust 30, HI02; verification of the
attendance of the applicant™s wife at Fresno City College and Hanford Adult School, dated Auggst 8, 2002
and August Lfy, 2002, respectivehy; copics of scholastic performance by the applivant’™s wifc and a copy of a
police report for a vehicular accident involving the applicant®s wife.

The enbire reeord was revicwed and considered in rendaring a decision on the appeal.
Section 212{ap6MC) of the Act provides, i portinent part.

iy Any alien who, by [raud or willfully misrepresenting a material fact, secks to
procure {or has scupht to procure or bas procured) a visa, other documentialion,
or admission mio the United Statcs or other benelit pravided under this Act is
inadmissiblc

Section 212(1} of the Act provices:

(1) The Attgrney General |now the Secvetary of Tlomeland Security (Secretary)|
may, in the discretion of the Attorncy General [Secretary], waive the applicaton
of clause (1} of subsection (a)(GWC) 1n the case of an alien whin is the spousc, sun
or daughter of a United States citizen or of an alicn lawtilly admitted for
permanenl reswlence, i iois established to the satizfaction of the Attosnoy
General |Secretary| that the refusal of admission to the United States of such
munigrant alien would resull in cxireme hardship to the citien or Tawtidly
resident spouss or parcnl of such an alicn.
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The record reflects that the applicant atemnted to procore entry into the United Stares by falscly reprosenting
emeelf o b the faned of an American citizen. '

A scetion 212(1) waiver of the bar to admission resulting from violation of seetiom 2 12(2)(60) of the Act is
dependent firet upon a showing that the bar inposcs an extreme bardship to the citiven or lawfially rumdent
sponsc or parent of the applicant. Ilardship the alisn himself expericnces upon deportation is irrelevant (o
section 212(1) waiver progcecdings, the only televant hardship in the present case is that suffered bw the
applicant™ wifz. Once extreme hardship is established, it is but one favorabls factor Lo be considered in the
determination of whether the Seorgrary should cxerarse diserction. See Muarter of Mendez, 21 T&N Do, 296
(BIA 1996),

Counsel conrends that the application should not be considored wnder section 212¢1) of the Act which requites
a [inding of extreme hardship, bul insicad should be evaluated under section 237{a) 1WH) of the Act which
docs not reqoite such a finding,  Yee Letter from; ) __ dated Septembar 26, 2002,  Cowsel
states, “As the appheant s within the United States as per the language of the subscction, it is this Fatter
provision under which her request for waiver should be cansidored. .. The applicant should not have thus
been required to the show the “extreme hardship’ that wonld result to her spouse.™ f4 The AAD notes that
the applicant in this caze iﬁ T ... 'as indicatad by the quoted passage of counscl.
Counsel’s assertion is unpersuasive as scotion 237(a)(13(H) of the Act upplivs 1o waivers of deportability
whilz scetion 212(1) of the Act applies to waivers of inadmissibilicy. The applicamt sccks a wwiver of
inadmiggibility as evidenced by his filing of a Form 1-601 Apphcation for Watver of Ground of Excludabifity.
Funithcrmere, the applicant, is not within the United States as conkended by counsel. The
AAD findg that the OIC correctly evaluated the Form T-601 application in terms of whether cxtreme hardship
had been established to Rupinder Kaur, the qualifying relative of the applicant, and determincd that cxireme
hardship was not cstablished in the application,

Matter of Cervrtes-Gonzalez, 22 1&N Dee. 360, 565-566 (BIA 1999) provides a hist of faclors the Board of
Immigration Appeals deoms relovant in determming whether an alien has cstablished extreme hardship
puisuant to gection 212(1) of the Acl. These tactors inchude the prescnce of a lawfil permanent resident or
Linited States citizen spouse or parcnt in this country; the qualifving relative’s family ties cutside-the Urited
Stafcs: the eonditions in the counmtry or countrics to which the qualifying relative would rclocate and the
cxtont of the qualifying relative’™s ties in such countries; the finaneial impact of departura from this country;
and significant conditicns of health, particularly when tied to an unavailability of suitable medical carg in the
country o which the gqualifying relative would relocate.

Counsel eontends that the applicant’s sponse would endure extreme hardship as 3 reselt of relocating to India
to reside with the applicant.  Cownsel indicates that the entire family of the applicant’s wife residos, 1 the
United States and she has received most of her education in the United States. See Letter from '
The applicant’s wife is pursning a carcer as a physician’s assistanl and cites the tremendous
ctmlovment ovporiunities in the United Stales as one of the country’s wany benefits. See¢ Decluralion of
lated September 27, 2002, She also states that she has no proporty in India and that the

ponmear simate Lthere is not promising. 7

4

Coumssl does not cstablish (xtreme hardship to the applicant’s wifc if she romains in the United Statcs in
order to mainiam her close famnilial ties, company of fricnds, career prospects and access to the political and
social stability of American society. The AACQ nofes thal, as a naturalized U.S. citizen, the applicaint’s spouse
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is nol reguited 10 reside ontside of the United Slates as o result of denial of the applicant’s waiver request.
Counsel azserts that the applicant’s wife suffers from deprossion as a remylt of her separalion from the
applicant. Counsel submits a letter from the Dean of Stadeut Services at Fregno City Colloge and a letier
rom the primary ¢are phvgician of the applicant’s wife in support of the assertion of depression.  The letter
from her prmary care physician states that she was diagnosed with depression and that the doctot s {rying
“every trestment possible, includmg medications o relicve her dopression.”  See Lotter fron?

M, dated Scplomber 12, 2002 However, the AAO notes that the record does not demonstrate a diagnagis of
depression for the applicant’s witz by a mental health professional and it doce aot cstabhsh the offectivencss
of the trcatment administercd to the applicant’s wite. Althoush the record indicates that her studies have been
from dated August 30, 2002, Comrast Letter from (BN, dated Aupust 16,
2002,

LIS, court deeigions have repeatediy held that the eommon resulls of deportation or exclusion are insufficient
o prove extreme hardship. See ffassae v V5, 027 P.2d 465, 468 (9th Cir, 1901}, For cxamplc, Matter of
Pifvie, 21 T&E&N Do, 827 (BTA 19963, held ihal emeolional hardship cansed by severing family and community
ties is a commeon result of deportation and does not constitute axtreme hawdship. In addition, Ferez v. IS, 96
F.3d 390 (9th Cir. 1996), held that the conunon results of deportation are insufficient to Prove oxIreme
bardship and defined extrems hardship as hardship that was wnusual or beyond that which would normally be
expected upon deportation,  Hassar v INS, supra, beld furthor that the vprooting of family and separation
trom friends does not neceasarily amount to oxtreme hardship but rather represcnts the type of inconvenience
and hardship cxpenenced by the familics of most alicns being deposted  The AAQ recognizes that the
applicant s wife endures hardship as a result of separation from the applicant. Howeyer, her stluation, if she
remains 1 the United States, is typical to individnals separated as a result of deportation or exclusion and
does not tise to the level of exireme hardship.

A tevigw of the documentation in the record fails Lo establish the existence of extreme hardship to the
applicant’s sponse caused by the applicant’s inademussibility to the Uhnited States. TTaving found thc applicant
stahrorily ineligible for relisf, no porpese would be scrved in discussing whether he merits a waiver as a
miatler of discrehon,

In proccedings for application for waiver of grounds of inadmissitibly under section 212(1) of the Act. the

burden of proving cligibility remaing cntitely with the applicant. See Section 291 of the Act, R TTS.C & E361
Here, the applicant has not met that burden.  Accordingly. the appaal will be dismissed.

ORDER: The appeal is disnusged.



