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DISCUSSION: The waiver application was denied by the District Director, Miami, Florida. A subsequent
appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now before the AAO on a
motion to reopen and reconsider. The motion will be granted and the previous decisions of the district
director and the AAO will be affirmed.

The applicant is a native and citizen of Colombia who was found to be inadmissible to the United States under
section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 US.C. § 1182(a)(2)(A)YEXD),
for having been convicted of a crime involving moral turpitude. The applicant is the spouse of a naturalized
citizen of the United States and is the beneficiary of an approved Petition for Alien Relative. He seeks a
waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h), so that he may reside in the
United States with his spouse.

The district director concluded that the applicant had failed to establish that extreme hardship would be
imposed on a qualifying relative and denied the Application for Waiver of Grounds of Excludability (Form I-
601) accordingly. Decision of the District Director, dated February 9, 2001. The decision of the district
director was affirmed on appeal by the AAO. Decision of the AAO, dated July 23, 2001. :

On motion to reopen and reconsider, counsel contends that additional evidence filed with the motion clearly
establishes that the denial of the applicant’s application will result in extreme hardship to the applicant’s -
United States citizen wife and lawfil! permanent resident mother. Motion to Reopen and/or Reconsider, dated:
August 22, 2001,

In support of these assertions, counsel submits a brief, sworn statements of the applicant’s spouse. her
children and friends; evidence of the employment and employment benefits of the applicant’s spouse; -
psychological reports for the applicant’s spouse; copies of tax return filings of the applicant and his spouse;
copies of court documents relating to domestic violence inflicted upon the applicant’s spouse by her former
husband; copies of mortgage statements and a country condition report for Colombia. The entire record was
reviewed and considered in arriving at a decision on the appeal. ‘

The record reflects that on January 17, 1997, the applicant was convicted, in the Circuit Court in and for Dade
County, Florida, of Attempted Burglary of an Occupied Dwelling.

Section 212(a)(2}(A) of the Act states in pertinent pait:

(1) [Alny alien convicted of, or who admits having commirted, or who admits committing acts
which constitute the essential elements of- :

(I} a crime invoiving moral furpitude . . . or ar attermpt or conspiracy o commit
such a crime . . . is inadmissible.

Section 212(h) of the Act provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive the
application of subparagrapn (A)i)[) . . . of subsection {a)(2) . . . if -
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(1)(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent residence if
it is established to the satisfaction of the Attorney General [Secretary] that the alien's
denial of admission would result in extreme hardship to the United States citizen or
lawfully resident spouse, parent, son, or daughter of such alien . . .

8 C.F.R. § 103.5(a)(2) (2002) states in pertinent part:

A motion to reopen must state the new facts to be provided in the reopened proceeding and be
supported by affidavits or other documentary evidence.

8 C.F.R. § 103.5(a)(3) (2002) states in pertinent part:

A motlon to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect
application of law or Service [now Citizenship and Immigration Services (CIS)] policy. A
motion to reconsider a decision on an application or petition must, when filed, also establish
that the decision was mcorrec’* based on the evidence of record at the time of the initial
decision.

A section 212¢h) waiver of the bar to admission resulting from section 212(a)(2)(A) of the Act is dependent
first upon a showing that the bar imposés an exireme hardship to the citizen or lawfully resident spouse, child.
or parent of the applicant. Any hardship suffered by the applicant himself is irrelevant to waiver proceedings
under section 212(h) of the Act: Once extreimie hardship is established, it is but one favorable factor to be
considered in the determination of whether the Secretary should exercise diccretlon See Matter of Merdez,
21 I&N Dec 296 (BIA 1996). ’

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the Board of
Immigration Appeals deems relevant in determining whether an atien has established extreme hardship

pursuant to section 212(i} of the Act. These factors include the presenge of a lawful permanent resident or

United States citizen spouse or parent ia this coundry; the qualifying-relative’s family ties outside the United

States; the conditions in the country or countries to which the qualifying relative would relocate and the

extent of the qualifying relative’s ties in such countries; the financial impact of departure frcm this country; -
and significant conditions of health, particularly when tied to an anavallablhty of S‘ledble medical care in the

country to which the qualifying relative wou;d reipcaie.

. Counsel contends that the applicant’s spouse would suffer extreme hardship as a result of relocating te
Colombia in order to remain with the applicant. Counsel asserts that the dpplicant’s spouse has been a teacher
in the Miami Dade County public school system for over 20 years and enjoys benefits and & stable salary as a
result of her employment. Exireme Hardship to the Applicant 's United States Citizen Wife, undated. Counsel
states that the applicant’s spouse would losc the benzfits that have accrued over the course of her career if she
relocates t0 Colombia as well as expose berseif to additional violence at the hands of her former husband WO
now resides in Colombia. fd. -Counsel further contends that Colombia is “a country in turmoil dl" 1o
constani acts of violence perpetrated by members of various guerrilla and paramilitary groups.” 4.
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the applicant’s spouse and mother will likely endure hardship as a result of separation from the applicant.
However, their situation, if they remain in the United States, is typical to individuals separated as a result of
~ deportation or exclusion and does not rise to the level of extreme hardship.

The applicant fails to provide evidence that was not available previously and could not have been discovered
during the prior proceedings under this application. Further, the applicant fails to establish that the prior
decision of the AAO was based on an incorrect application of law or Citizenship and Immigration Services

policy.

The applicant has failed to identify any erroneous conclusion of law or statement of fact in his appeal. In
proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the Act, the
~burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 8 U.S.C. § 1361.
Here, the applicant has not met that burden. Accordingly. the previous decisions of the district director and
the AAQO will not be disturbed. :

ORDER: The motion is granted. The decision of July 23, 2001 dismissing the appeal is affirmad.



