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DISCUSSION: The application was denied by the Officer in Charge, Madrid, Spain. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The officer in charge’s decision will be withdrawn
and the matter remanded for entry of a new decision.

The applicant is a native and citizen of Morrocco. The officer in charge found the applicant to be
inadmissible to the United States under § 212(a)}(2)(A)(IXD) of the Immigration and Nationality Act (the Act),
8 U.S.C. §§ 1182(a)(2)(A)i)X]), for having been convicted of at least two crimes involving moral turpitude.
In his decision on the waiver application, however, the officer in charge referred to § 212(i) of the Act, which
is the section of law regarding the waiver of grounds of inadmissibility under § 212(a)(6)(C), for having
attempted to procure admission into the United States by fraud or misrepresentation. The record indicates that
the reference to crimes involving moral turpitude was erroneous, and the decision suggests that the actual
basis of the finding of inadmissibility was a misrepresentation in violation of § 212(a)(6)(C). The district
director denied the waiver application upon determining that the applicant had failed to establish that her
inadmissibility would impose extreme hardship on her U.S. citizen husband.

The officer in charge’s decision was based on an erroncous statement of fact regarding crimes committed by
the applicant. The record contains insufficient evidence upon which to base a finding of inadmissibility on
account of a misrepresentation of a material fact in order to gain a benefit under the Act. The matter is
returned to the officer in charge in order to render a waiver decision based on the evidence of record, and, if
necessary, to gather sufficient evidence for the record to support the decision of the officer in charge. If the
applicant is found to be inadmissible, the officer in charge must afford the applicant reasonable time to
provide pertinent evidence and to address the issue of her misrepresentation. The officer in charge shall then
render a new decision based on the evidence of record as it relates to the regulatory requirements for
eligibility. As always, the burden of proving eligibility for the benefit sought remains entirely with the applicant.
Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The officer in charge’s decision is withdrawn. The application is remanded to the officer in
charge for entry of a new decision, which, if adverse to the applicant, is to be certified to the
AAO for review.



