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INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.
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DISCUSSION: The District Director, Newark, NJ denied the waiver application. The matter is now before
the Administrative Appeals Office (AAO) in Washington, DC on appeal. The appeal will be rejected as
untimely filed.

8 C.F.R. § 103.3(a)(2)(i) provides that, for an appeal to be timely filed, the affected party must file the
complete appeal within 30 days after service of the unfavorable decision.

The record indicates that the director issued the decision on May 13, 2004. The record, including copies of
certified mail receipts, indicates that the decision was mailed to the applicant and prior counsel. See, Decision
of the District Director, May 13, 2004; see, also, Letter of District Director, July 14, 2004. It is noted that the
director, in the decision gave notice to the applicant and his then indicated counsel of record that he had 30
days to file the appeal. The director did not point out that because the decision was served by mail, the
applicant actually had 33 days to respond. The appeal on Form I-290B, with proper fee, was not received by
USCIS until June 22, 2004, or 40 days after the decision was issued. The appeal was untimely filed.

The attorney who filed the late appeal, now also former counsel, indicated that the applicant had initially
sought the assistance of another attorney with the same name, who stated that he would file the appeal and
then failed to do so. See letter of Michael H. Markovitch, June 21, 2004. There is no evidence that the
applicant has taken any action or made any reports against the attorney who failed to file the appeal. Since
both the applicant and his counsel of record received the decision denying the application for waiver
indicating that Notice of Appeal must be timely filed using Form 1-290B (Decision of the District Director, at
4), the applicant’s responsibility for filing in timely fashion will not be excused.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirements of a
motion to reopen or a motion to reconsider, the appeal must be treated as such and the matter either a motion
to reopen or reconsider and a decision must be made on the merits of the case. The official having
Jurisdiction over a motion is the official who made the last decision in the proceeding, in this case the district
director. See 8 C.F.R. § 103.5(a)(1)(ii). The director found that the appeal did not meet regulatory
requirements for a motion to reopen. Letter of District Director, July 14, 2004.

It is noted that the letter of July 14, 2004 indicates that an unsigned, undated letter was received from counsel
or the applicant without Form 1-290B and without the proper filing fee. The record now contains a copy of
Form I-290B, filed on June 22, 2004 (day 40) with receipt for the proper fee. That document was received by
the director and was forwarded with the record of proceedings to the AAO. The director did not treat the late
filed application as a motion to reopen.

As the appeal was untimely filed and the matter has not been reopened, the appeal must be rejected.

ORDER: The appeal is rejected.



